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        Introduction

        In this course you will analyse the role of European institutions including the European Commission and the European Court
          of Justice in legal rule making in England and Wales. You will also be introduced to the study skills that you will need in
          reading legal cases, reading and understanding Acts of Parliament, using the internet to find legal materials, taking notes,
          creating study diagrams and summarising ideas.
        

        This OpenLearn course provides a sample of Level 1 study in Law.
        

      

    

  
    
      
        Learning outcomes

        After studying this course, you should be able to:

        
          	have a basic understanding of the European Convention on Human Rights (ECHR)

        

        
          	have an understanding of the European Union (EU)

        

        
          	acquire a basic knowledge about the EU institutions

        

        
          	acquire an understanding of the sources of EU law

        

        
          	acquire a knowledge of the interaction between EU law and domestic law.

        

      

    

  
    
      
        1 Unit overview

        Apart from the English Parliament and common law, there are other major sources of legal rule-making that impact on English
          domestic law. These are the European Convention on Human Rights (ECHR) and European Union (EU) law.
        

        In comparison with parliamentary legislation and common law, these sources are a recent development. In fact, both the ECHR
          and EU are just over 50 years old, having emerged as sources of legal rule making in the mid-twentieth century. This makes
          them relatively developmental when compared to the other sources of English law. Both these sources of European law emerged
          as a response to the events and aftermath of the Second World War in Europe and we will consider these influences as we look
          briefly at the history and development of the ECHR and EU.
        

        
          [image: Figure 1]
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          Figure 1 Bombed housing in Europe, 1945

        

      

    

  
    
      
        2 Part A The European Convention on Human Rights

        
          2.1 History

          The Council of Europe was set up in 1949. It is an intergovernmental organisation (based in Strasbourg, France) set up to protect human rights, promote cultural diversity and to combat social
            problems such as intolerance. Its creation was seen as a way of achieving a European approach to the protection of certain
            individual rights. Although presented now as historical events, the horrors of what had taken place in the Second World War
            were then fresh in the minds of the governments and people, who sought to find a method of preventing such horrors from occurring
            again. The images and reports they had seen left a lasting impression and a determination that they would not be repeated.
            Article 3 of the Statute of the Council of Europe states that:
          

          
            Every member of the Council of Europe must accept the principles of the rule of law and of the enjoyment by all persons within
              its jurisdiction of human rights and fundamental freedoms …
            

          

          The Convention for the Protection of Human Rights and Fundamental Freedoms (the European Convention on Human Rights) was one
            of the earliest achievements of the Council of Europe. It was agreed in November 1950 and came into force on 3 September 1953.
            It was one of the many instruments designed to assist post-war regeneration in Europe and it sought to give protection to
            individual citizens. That protection came from agreed and accepted rights which reflected the agreed common values. The European
            Convention on Human Rights expressed those rights. Any state ratifying the ECHR would be bound to uphold them and member states
            would keep each other in line by mutually enforcing the application of those rights. Member states also have a collective
            responsibility for ensuring respect for the European Convention on Human Rights. This was possible as the member states ‘have
            a common heritage of political traditions, ideals, freedom and the rule of law’.
          

          It was thought that the creation of explicit rights and a mechanism for their enforcement would be sufficient to ensure that
            these rights were observed and that the horrors of the war would not be repeated.
          

        

        
          2.2 The Convention itself

          The ECHR is essentially a charter of rights. Any charter of rights represents a consensus, a negotiated agreement between the drafters. Every state intending
            to adopt a charter will have its own vision and aims, and the drafters have to find a way of accommodating these visions and
            aims. This often results in the creation of provisions that are a compromise and are drafted in the widest possible terms.
            The ECHR is drafted in such a way. It is a vaguely worded aspirational charter intended to have the force of law. The treaty itself was largely-drafted by UK lawyers, including a future Lord Chancellor, Sir David Maxwell Fyfe. In the drafting of
            the charter certain English domestic legal documents and procedures were drawn upon including the writ of habeas corpus, the 1215 Magna Carta, the Bill of Rights and the Act of Settlement. The drafting team also drew upon some of the international agreements which were being signed at this time, including the
            1948 Universal Declaration of Human Rights from the United Nations.
          

          Each nation state which signed the charter was to then incorporate the European Convention on Human Rights into their domestic
            legislation. The UK was one of the first members to sign the Convention and accept the jurisdiction of the European Court
            of Human Rights (based in Strasbourg). This eagerness was somewhat diluted as the UK became one of the last states to incorporate
            the ECHR into domestic law. The Human Rights Act 1998, the instrument of incorporation, is considered in OpenLearn course
            W100_5 Human rights and the law.
          

        

        
          2.3 Application of the ECHR

          The ECHR places an important emphasis on individual rights whilst trying to strike a balance between individual and collective
            rights.
          

          
            
              Activity 1 Drafting a charter of rights

            

            
              0 hours 15 minutes

              
                Imagine that you are on a team representing the UK at international negotiations. The team is negotiating a new international
                  charter with the aim of guaranteeing specific rights to individuals. What specific rights would you seek to include?
                

              

              View discussion - Activity 1 Drafting a charter of rights

            

          

          Compare the rights you have listed with the list of rights contained in the ECHR in Table 1. You are unlikely to have produced
            a list that covers all the rights listed in the Convention and it is likely that some of the rights you may have listed may
            not be shown. This is because some rights are implied within other rights, for example, a suspect's right to silence is covered
            by the right to a fair trial (Article 6).
          

          
            Table 1 European Convention articles and corresponding rights

            
              
                
                  	Article of ECHR
                  	Right
                

                
                  	2
                  	Right to life
                

                
                  	3
                  	Right to be free from torture and from inhuman and degrading treatment
                

                
                  	4
                  	Freedom from slavery and enforced labour
                

                
                  	5
                  	Liberty of the person
                

                
                  	6
                  	Right to a fair trial
                

                
                  	7
                  	Freedom from retrospective punishment
                

                
                  	8
                  	Right to respect for private and family life, home and correspondence
                

                
                  	9
                  	Freedom of thought, conscience and religion
                

                
                  	10
                  	Freedom to receive and impart ideas and information
                

                
                  	11
                  	Freedom of association
                

                
                  	12
                  	Right to marry and found a family
                

                
                  	13
                  	Right to an effective remedy
                

                
                  	14
                  	Right to enjoy other Convention rights without discrimination
                

                
                  	Protocol 1 Article 1*
                  	Right to peaceful enjoyment of possessions
                

                
                  	Protocol 1 Article 2
                  	Right to education
                

                
                  	Protocol 1 Article 3
                  	Right to free and fair elections
                

                
                  	Protocol 4 Article 1
                  	Prohibition of imprisonment for debt
                

                
                  	Protocol 6 Article 1
                  	Abolition of the death penalty
                

                
                  	Protocol 7 Article 2
                  	Right to appeal on conviction or sentence
                

                
                  	Protocol 7 Article 3
                  	Right to compensation for victims of miscarriages of justice
                

              
            

            * A total of 14 protocols have been added to the original ECHR. These reflect changing cultures and needs.

            

          

          You will discover more about some of these rights. Some of the rights in the ECHR are regarded as absolute, and are fundamental
            human rights. Member states cannot create any exceptions to these rights. Some rights are limited; this means that limitations
            are allowed to certain rights if they are necessary in a democratic society and prescribed by law. To give you some examples:
            the right to life, the right to freedom from slavery and enforced labour and the right to a fair trial are regarded as absolute
            rights; the right to respect for private and family life and freedom of association are limited rights.
          

          Any restrictions to limited rights must follow two important principles: if they are to be valid they must have legality and
            they must be proportionate.
          

          
            	
              The tests for legality:

              
                	
                  Is there a legal basis for the restriction?

                

                	
                  Can the person suffering the restriction gain access to the rule that restricts their right?

                

                	
                  Is the restriction certain and reasonably foreseeable?

                

              

              Legality is expressed in the phrases ‘in accordance with the law’, ‘lawful’ and ‘prescribed by law’.

            

            	
              The tests for proportionality:

              
                	
                  What is the interest that is relied on?

                

                	
                  Does it correspond to a pressing social need?

                

                	
                  Is the interference proportionate to the interest?

                

                	
                  Are the reasons given by the authorities relevant and sufficient?

                

              

            

          

          These are expressed in phrases such as ‘necessary in a democratic society’. Here the rights of the individual and the whole
            community are being balanced.
          

          Member states may also seek to make derogations from their obligations in times of war or national emergency that threaten ‘the nation’. They may also seek to make reservations. This is undertaken where there is an existing domestic law which does not conform to the European Convention on Human Rights
            (Protocol 6, the abolition of the death penalty is the only right to which a reservation cannot be made).
          

        

        
          2.4 The European Court of Human Rights

          Common law and the court hierarchy, statutory interpretation and judicial precedent are all peculiar to the domestic English
            law. The European Court of Human Rights operates in a different way. The rights in the European Convention on Human Rights
            are stated in general terms and are interpreted according to international legal principles. For example, Article 31(1) of
            the Vienna Convention on the Law of Treaties states:
          

          
            A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty
              in their context and in the light of its object and purpose.
            

          

          The European Court of Human Rights follows its own rules and procedures. Set up in 1959, it derives its authority from the
            ECHR. The number of judges is equal to the number of contracting states. There is no restriction on the number of judges of
            the same nationality. The judges do not sit in judgement in every case as the European Court of Human Rights is split into
            Committees and Chambers. Most decisions are reached by majority vote and judges hearing a case are able to give a separate
            opinion, whether concurring or dissenting. The ECHR is seen as a ‘living instrument’ so there is no doctrine of precedent.
            This allows for contemporary changes to be taken into account when interpreting a convention article. The European Court of
            Human Rights seeks to realise the objects and purpose of the ECHR subject to the doctrine of the margin of appreciation. The
            margin of appreciation is an international doctrine/concept and is not found under discussion in national courts. It allows
            states to accommodate their national traditions in applying the European Convention on Human Rights.
          

        

        
          2.5 The ECHR and UK law

          OpenLearn course W100_5 Human rights and the law will explore the Human Rights Act 1998 and its effect and relationship with
            the ECHR. It is important to remember that both states and individuals can bring a case to the European Court of Human Rights
            (although some countries have tried to bring restrictions on an individual's right to do so). An individual must have first
            exhausted all remedies in their own domestic legal system. Both the court and the application procedure differs from that
            in the UK.
          

        

        
          2.6 Summary of Part A

          The European Convention on Human Rights emerged after the Second World War. Its aim was the protection of certain individual
            rights. Some of these rights are absolute and there can be no exceptions (derogations), while others are qualified rights.
            If a right is qualified, a member state may impose legal and proportionate restrictions. The European Court of Human Rights
            has ultimate responsibility for the interpretation and application of the European Convention on Human Rights.
          

        

      

    

  
    
      
        3 Part B The European Union

        
          3.1 Background

          Like the Council of Europe, the European Union (EU) also arose as the result of the desire to heal political and social scars
            left by the Second World War. The complete collapse of Europe had led to the creation of ideas, not just for the prevention
            of such horrors occurring again but also for a new European order. The initial focus for the evolution of what we now call
            the EU was economic growth.
          

          There are many European organisations and it is important to be able to identify correctly which organisation is actually
            being discussed. Confusion as to the organisation under discussion can lead to a misrepresentation of its role and powers.
            Ensure you don't make those mistakes in your studies. Examples of European organisations include:
          

          
            	
              Euro-Atlantic alliances, for example, the organisation for European Economic Cooperation whose main aim was to liberalise
                trade between countries, and the North Atlantic Treaty Organisation (NATO), a military alliance.
              

            

            	
              The Council of Europe, and the Organisation for Security and Cooperation in Europe (OSCE). These tend to be inclusive intergovernmental
                alliances, aimed at the participation of as many countries as possible. You have already been introduced to the Council of
                Europe through our discussions on the European Convention on Human Rights. The OSCE is a recent creation, founded in 1994,
                and aims to enable disputes to be settled by peaceful means.
              

            

            	
              The EU. Whereas the idea of a united Europe has developed over the last 60 years, the EU in its current form came into existence
                in November 1993. It differs from the previous two groupings because of its aims and ambitions. The EU is able to act independently
                and create legal rules that have an effect in member states. We will now consider its evolution and powers in more detail.
              

            

          

        

        
          3.2 The evolution of the EU

          The EU has grown out of a series of intergovernmental political initiatives which have been expressed in a number of treaties.
            These treaties form the building blocks that give authority and power to the institutions and law-making bodies of the EU.
            The process is evolutionary, as treaties are reviewed and amended to reflect both the changing membership and the vision of
            the EU.
          

          The EU is founded on several treaties:

          
            	
              The treaty that established the European Coal and Steel Community (ECSC), which was signed on 18 April 1951 in Paris and which
                expired on 23 July 2002.
              

            

            	
              The treaty establishing the European Economic Community (EEC), which was signed in Rome on 25 March 1957 and came into force
                on 1 January 1958.
              

            

            	
              The treaty establishing the European Atomic Energy Community (EURATOM), which was signed in Rome on 25 March 1957.

            

            	
              The Single European Act (SEA) (1986).

            

            	
              The Treaty on European Union (TEU), which was signed in Maastricht on 7 February 1992 and which came into force on 1 November
                1993.
              

            

            	
              The Treaty of Amsterdam, which was signed on 2 October 1997 and came into force on 1 May 1999.

            

            	
              The Treaty of Nice, which was signed on 26 February 2001 and came into force on 1 February 2003.

            

          

          The EU started to evolve in the 1950s with what is known as the ‘Schuman Plan’. This sought to look at the economic position
            of European countries. The EU has now outgrown its purely economic role and has a wide range of responsibilities. The Maastricht
            Treaty recognised this with the renaming of the EEC to the European Community (EC) in 1993. That treaty also created a structure
            to represent the wide range of responsibilities and powers, including new areas of intergovernmental cooperation such as defence
            and home affairs. Three pillars are now used to represent the different policy areas and different decision-making systems.
            You will read more about these later.
          

        

        
          Why create the EU?

          All the member states of the EU have declared a belief in certain fundamental values and aims. Those fundamental values include
            the securing of lasting peace, unity, equality, freedom, security, solidarity, democracy and the rule of law (Article 6 [1]
            TEU). Remember that the creation and growth of the EU, like the European Convention on Human Rights, was achieved through
            the efforts of individuals and states that experienced the horrors and economic aftermath of the Second World War. Since its
            establishment, the EU has achieved many things. It has delivered peace between its members and prosperity for its citizens.
            More recent achievements include the single European currency (although not adopted by all members) and the removal of free
            trade restrictions between member states. The EU has become a major global trading power.
          

          
            [image: Figure 2]
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            Figure 2 EU leaders

          

          

          The success of the EU lies in its unique way of working. The member states are independent sovereign states but agree to the
            supremacy of law created by EU institutions and delegate some of their decision-making authority to the EU. This enables the
            member states to function as an entity and gain economic, political and social influence. The EU works because institutions
            have been created with specific authority to make decisions and create law in defined areas. They have agreed responsibilities
            and powers. The creation of a court to determine disputes finalises the structure. It seems that whether it is the ECHR or
            EU treaties that are being considered, a court with powers of sanction is necessary to ensure that member states abide by
            the aims and visions of these sources of law.
          

        

        
          3.4 How does the EU operate?

          The EU operates through institutions created in the treaties. These institutions can have decision-making powers, law-making
            powers or may act as part of a checking and consultation procedure.
          

          The institutions include:

          
            	
              The European Parliament (represents the people of the EU).

            

            	
              The Council of the European Union (represents the member states of the EU).

            

            	
              The European Commission (represents the interests of the EU).

            

            	
              The European Court of Justice (upholds EU law).

            

            	
              The European Court of Auditors (checks that expenditure is received and lawfully spent).

            

            	
              The European Central Bank (responsible for managing the euro).

            

            	
              The European Economic and Social Committee (acts as an advisory body).

            

            	
              The Committee of the Regions (represents regional and local authorities).

            

            	
              The European Investment Bank (finances certain investments to promote the objectives of the EU).

            

            	
              The European Ombudsman (acts as an intermediary between EU citizens and EU authorities).

            

          

          The rules and procedures followed by these institutions are laid down in the treaties on which the EU is founded. These rules
            are agreed by the governments of member states and ratified by their parliaments. These create the decision- and law-making
            powers in defined areas. We will consider those institutions with legal rule-making powers in Part C.
          

          
            
              Activity 2 The emergence of a European legal order

            

            
              0 hours 20 minutes

              
                This activity requires you to read the transcript of a video clip entitled ‘The emergence of a European legal order’. The
                  transcript illustrates how post-war idealism in Europe created a series of European-wide institutions to enforce individual
                  rights and encourage economic, social and political cooperation. You have to read carefully to pick up the point that the
                  European Court of Human Rights is separate from the EU institutions which are discussed. The presenter does say that they
                  are two separate things but refers to them in a different order. You may want to take notes, and whilst reading the transcript
                  you should think about the following questions:
                

                
                  	
                    Why were the individual's rights seen as important?

                  

                  	
                    Why were economic and social cooperation seen as important ways forward?

                  

                

                Click here below for the transcript.
                

              

              View discussion - Activity 2 The emergence of a European legal order

            

          

        

        
          The relationship between the EC and the EU

          The words ‘European Economic Community’ (EEC), ‘European Community’ (EC) and ‘European Union’ (EU) have already been used
            in this course, and many texts and journal and newspaper articles use them interchangeably. It is important that you are clear
            on their relationship and what they mean. This course will always refer to the current position as the EU, but what is the
            relationship between the EC, the EEC and the EU?
          

          As mentioned earlier, the Maastricht Treaty (1992) established the EU as a legal entity in its own right. The treaty declared
            that ‘The Union shall be founded on the European Communities.’ These are the three communities mentioned earlier when exploring
            the evolution of the EU:
          

          
            	
              the community based on coal and steel production (ECSC),

            

            	
              the community established with the wider aim (unlimited by a particular sector of economy) of establishing a common market
                (EEC)
              

            

            	
              the community established in order to develop and manage what at the time were the developing atomic energy programmes (EURATOM).

            

          

          The Maastricht Treaty also amended the name of the EEC to what is now called the EC.

          If the Maastricht Treaty states that the EU was founded on the European Communities does this mean that the EC is identical
            to the EU? Not really. The Maastricht Treaty established the EU by forming what are known as the three pillars of the EU.
            They are:
          

          
            	
              the three European Communities

            

            	
              a common foreign and security policy

            

            	
              police and judicial cooperation in criminal matters.

            

          

          The first pillar is managed by the institutions of the EU, while the second and third work through intergovernmental cooperation.

          The three European Communities, making up the main area of the EC, represent only one of what is now called ‘the three pillars’
            of the EU. The EC is known as the European Community pillar. The other two pillars are represented by a common foreign and
            security policy and by police and judicial cooperation in criminal matters. However, the terms ‘EC and ‘EU’ are often used
            interchangeably, and the same is true with respect to ‘EC law’ and ‘EU law’.
          

          
            [image: Figure 3]

            Figure 3 The European Union and its ‘three pillars’

          

        

        
          3.6 Summary of Part B

          In Part B you have learned that the EU arose from the need for post-war regeneration in the economic and social spheres.

          The EU is a comparatively recent political and legal institution. It has developed and grown over the past six decades. This
            development and growth is marked by a series of intergovernmental treaties which bind the member states together in a close
            political and legal entity.
          

        

      

    

  
    
      
        4 Part C The legal rule-making institutions of the EU

        
          4.1 Overview

          The institutions of the EU work towards objectives related to the three pillars and the creation of a body of Community law
            that applies
          

          
            	
              uniformly

            

            	
              in all member states.

            

          

          The institutions having legal rule-making powers include the European Council, the Council of the European Union, the European
            Parliament and the European Commission. Finally, there is the European Court of Justice (ECJ), which has the power to settle
            legal disputes and interpret EU legislation. There are four procedures for enacting new EU laws: co-decision, consultation,
            cooperation and assent. These will be considered once the functions of each of the legal rule-making institutions have been
            considered (note that only their legal rule-making powers will be considered; they may also exercise other functions which
            are beyond the limits of our discussions).
          

        

        
          4.2 The European Council

          The European Council brings together heads of state and government in order to decide on issues of common interest and overall
            EU policy and to review progress. In principle the European Council must meet at least twice a year but usually meets four
            times a year. The meetings are known as Summits. The European Council is the highest level policy-making body of the EU:
          

          
            The European Council shall provide the Union with the necessary impetus for its development and shall define the general political
              guidelines thereof. (Article 4, TEU)
            

          

          The European Council is therefore the institution through which EU intergovernmental activities are channelled. The policy
            guidelines it establishes are then translated into legislative suggestions which are considered during meetings of the Council
            of the European Union. In this way, the European Council, with its intergovernmental structure, becomes part of the EU legal
            rule-making mechanism.
          

          
            
              Depending on the constitutional arrangements of each country, the main political leader of a country in Europe can have the
                position of a prime minister, or president, or chancellor. France, for instance, which is a republic, elects a President of
                the Republic who becomes the head of state. Denmark and the UK, on the other hand, are constitutional monarchies, with a queen
                as the head of state and an elected political head of government called a prime minister. Other states, such as the Federal
                Republic of Germany, elect a chancellor as head of state.
              

            

          

        

        
          4.3 The European Commission

          The European Commission is the political body that represents the EU as a whole. It is politically independent and can propose
            legislation, policies and programmes of action. It is also responsible for implementing the decisions of the European Parliament
            and the Council of the European Union.
          

          The European Commission is made up of a team of Commissioners (appointed by EU member states) and their support staff. Commissioners
            are chosen ‘on the grounds of their general competence’ and must be ‘completely independent in the performance of their duties’.
            Their independence and expertise makes an important contribution. Most Commissioners will have held political office in their
            country of origin. Since its creation the composition of the European Commission has been through several changes. These have
            reflected the growth in the number of EU member states.
          

          According to EU rules, there must be at least one member of the European Commission from each EU member state, but no more
            than two from the same EU member state. This rule reflects the size of the population of each member state. Up until May 2004,
            the European Commission contained 20 members; Germany, France, Italy, Spain and the United Kingdom, as the EU member states
            with the largest population, were represented by two Commissioners each, and the rest of the EU member states by one Commissioner
            each. In May 2004, 10 more countries acceded to the EU. Each new EU member state was allocated one member to the European
            Commission. The European Commission's membership is now 25 (plus support staff).
          

          At the time of the Treaty of Nice it was envisaged that an expansion of the EU would take place with 12 more countries by
            2007. The membership of the European Commission will have to be reviewed. The Treaty of Nice provided for the change in two
            stages.
          

          In Activity 3 you will have the opportunity to look in more detail at the review of the European Commission's membership and its implications.
          

          This activity is based on a piece of academic writing from T.C. Hartley's The Foundations of European Community Law. The activity will provide you with an opportunity to practise reading legal academic material. It will also provide you
            with an opportunity to practise your note-taking skills and the skill of extracting useful information from an academic text.
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            Figure 4 The European Commission Building (Berlaymont), Brussels

          

          
            
              Activity 3 The growth of the EU

            

            
              0 hours 40 minutes

              
                Please read ‘The political institutions’. You may need to read the extract twice before making your own notes in answer to
                  the following questions:
                

                
                  	
                    When does the second stage of the reform of the European Commission's membership start?

                  

                  	
                    How might the change brought about by this second stage affect the character of the European Commission?

                  

                  	
                    What was the procedure for appointing the European Commissioners prior to the Treaty of Nice?

                  

                  	
                    And what was the procedure after the Treaty of Nice?

                  

                

                Click here to read 'The political institutions'.
                

              

              View discussion - Activity 3 The growth of the EU

            

          

          The role, composition and work of the Commission are very important, as the Commission:

          
            	
              proposes legislation to the European Parliament and the Council of the European Union

            

            	
              manages and implements EU policies and the budget

            

            	
              initiates infringement proceedings at the European Court of Justice against member states and others who it considers to have
                breached European law
              

            

            	
              represents the EU on the international stage (for example, by negotiating agreements between the EU and other countries).

            

          

          The Commission is the body responsible for drawing up proposals for new EU legislation. Remember that any such proposals must
            be in the interests of the EU and not of individual EU member states. The Commission will only propose legislation if the
            problem cannot be solved more effectively by national, regional or local action. Any proposal will have undergone a consultation
            procedure. This consultation procedure may involve national or local governments, advisory groups, committees, working groups
            and individual experts. Only then will the proposals be put to the European Parliament and the Council of the European Union.
          

          For example, suppose that the Commission sees the need for EU legislation to prevent pollution of European rivers. After consulting
            extensively with European industry and farmers, with the environment ministers from the EU member states and also with the
            environmental organisations, the Directorate-General for the Environment will draw up a proposal. The proposed legislation
            will then be discussed with all relevant Commission departments and, if necessary, will be amended. The proposed legislation
            is then checked by the Legal Services. They are responsible for ensuring that the proposed legislation does not conflict with
            any existing EU law. From the Legal Services, the proposal is sent for approval to the Commissioners’ ‘cabinets’ (the Commissioners’
            personal political staff). Having received this approval, the proposed legislation is considered ready and is included by
            the Commission's Secretary-General on the agenda for a forthcoming Commission meeting. At this meeting the Commissioner in
            charge of the policy area addressed by the new legislative proposal – in this case the Commissioner for the Environment –
            will explain to all their colleagues why this legislation is being proposed. In other words, the Commissioner will put the
            case for the proposed legislation. This presentation is followed by discussion and debate.
          

          Once all the important points of the proposed legislation have been addressed, there are two possible avenues the Commission
            may take. If there is agreement among the Commissioners, it will adopt the proposal and the document will be sent to the Council
            of the European Union and the European Parliament for their consideration. If the Commissioners disagree, then the President
            of the Commission will ask the Commissioners to vote on the matter. If a majority of the Commissioners are in favour of the
            proposed legislation, then it will be adopted. From this point, the proposed legislation will have the unconditional support
            of all the Commission members, regardless of how they actually cast their vote initially.
          

          Finally, the Commission is also characterised as the ‘guardian of the Community Treaties’. This means that the Commission
            has a role to play in monitoring the EU member states’ application and implementation of EU legislation. If an EU member state
            is not meeting its legal obligations, the Commission may institute infringement proceedings. A letter is sent to the government
            of the EU member state outlining the infringement and giving a deadline for a response. If the matters are not satisfactorily
            resolved using this procedure, the Commission may then refer the matter to the European Court of Justice, which has the power
            to impose penalties.
          

        

        
          4.4 The Council of the European Union

          The Council represents the interests of the individual member states and is seen as the legislative arm of the EU. It is composed
            of active representatives of the governments of the member states. Usually, these representatives are the departmental or
            junior ministers responsible for the matters under consideration at a specific Council meeting. This means that the Council
            itself, unlike the Commission, has no stable membership. Its membership varies depending upon the issues tabled for discussion
            at a given meeting.
          

          For example, when items on the agenda of the Council meeting relate to pollution in the European rivers, the Council will
            meet as the ‘Environment Council’ and will be made up of departmental or junior ministers responsible in each EU member state
            for the environment. If the issues to be dealt with refer to the mutual accreditation and recognition of educational institutions
            among the EU member states, then the Council will meet as the ‘Education, Youth and Culture Council’ and be made up of departmental
            or junior ministers for education. The Council made up of the Foreign Ministers meets once a month and functions as a ‘General
            Affairs and External Relations Council’ dealing with general policy questions. Although the Council works within multiple
            configurations, it remains nevertheless one single institution.
          

          Each minister of each EU member state who sits in the Council is answerable to his or her national Parliament and through
            this to the citizens that Parliament represents. This is meant to ensure the democratic legitimacy of the Council's decisions.
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            Figure 5 EU Heads of State and Government

          

          

          The Council fulfils six key functions:

          
            	
              promoting legislative decisions

            

            	
              coordinating the European policies of the member states

            

            	
              concluding international agreements

            

            	
              approving the European budget

            

            	
              developing a common foreign and security policy

            

            	
              police and judicial cooperation in criminal matters.

            

          

          In its legislative function the Council usually acts upon legislative proposals from the Commission.

          The Council is supported by an institutional structure which facilitates and supports its work. This structure includes ‘permanent
            representations’ of the EU member states, a President of the Council, and a General Secretariat.
          

          Each EU member state has a permanent team called ‘representation’. They represent their EU member state and defend its national
            interest at EU level. The head of each such representation is known as a ‘permanent representative’ and is in fact his or
            her country's ambassador to the EU. These permanent representatives of the member states meet weekly within the Committee
            of Permanent Representatives (COREPER). The role of COREPER is to prepare the work of the Council and in this way continuity
            in the Council's work is ensured.
          

          The EU member states take turns in presiding over the Council meetings. The Presidency rotates every six months and therefore
            each EU member state, at some point, has the opportunity to take charge of the Council's agenda and promote legislative and
            political decisions. The Council's Presidency is also assisted in its work by a General Secretariat. The General Secretariat
            prepares and ensures the smooth functioning of the Council's work at all levels.
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            Figure 6 Composition of the Council

          

        

        
          4.5 The European Parliament

          The European Parliament fulfils three main functions:

          
            	
              it shares the power to legislate

            

            	
              it exercises democratic supervision over all EC institutions

            

            	
              it shares authority over the EC budget.

            

          

          The legislative and supervisory roles are based on the European Parliament's democratic legitimacy. Its members are directly
            elected every five years by the citizens of the EU member states.
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            Figure 7 Elected representatives of the EU's citizens at work in the European Parliament

          

          

          The European Parliament's power to legislate is shared with the Council of the European Union. Broadly speaking, the legislative
            role of the Parliament is exercised following one of four procedures:
          

          
            	
              co-decision

            

            	
              consultation

            

            	
              cooperation

            

            	
              assent.

            

          

          Co-decision and consultation are at present the most used. The co-decision procedure places the European Parliament and the
            Council of the European Union on an equal footing. It is now considered the most common procedure for adopting EU legislation
            and the European laws passed through this procedure are joint acts of the Parliament and the Council. The Commission sends
            legislative proposals to both institutions. They each read and discuss those proposals twice in succession. If they cannot
            agree, then the proposals are put to a ‘conciliation committee’. This committee has an equal number of representatives from
            the Parliament and the Council. Representatives of the Commission may also attend the committee meetings. Once the committee
            has reached an agreed text a third reading will take place at both the Parliament and the Council. It then becomes EU law.
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            Figure 8 Co-decision procedure

          

          The Parliament may also be involved in the legislative process through the assent procedure. Here, the Council will submit
            a legislative proposal which the Parliament can either accept (by absolute majority) or reject. Unlike the co-decision procedure,
            it is not possible to amend the proposal.
          

          The Parliament may also be consulted by the Commission. In certain cases this is a legal requirement and in others it is optional.
            In cases of consultation the Parliament may approve, reject or request amendments. Finally, the Parliament has a responsibility
            for examining the Commission's work programme (on an annual cycle) and may ask for the Commission to put forward new legislative
            proposals where it finds them necessary.
          

          In addition to these powers, the European Parliament also has the power to censure the Commission – that is, to compel it
            to resign as a body. This power, however, is not used lightly, and from the five motions of censure tabled so far, three have
            been rejected when put to the vote. The most recent such motion of censure was in January 1999.
          

        

        
          4.6 The European Court of Justice

          The role of the European Court of Justice is to ensure that EC legislation is interpreted and applied consistently in each
            EU member state. It has the power to settle disputes and impose sanctions. It may also be asked to clarify the meaning of
            an EU law. Cases may be brought by EU member states, EU institutions, businesses or individuals. The membership of the court
            has expanded with the growth of the EU itself. The ECJ is composed of one judge for each EU member state. There is no system
            of precedent and judgments of the ECJ are decided by majority. Dissenting opinions are not given.
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            Figure 9 The European Court of Justice building

          

          
            Table 2 Legal rule-making institutions of the EC

            
              
                
                  	Institution
                  	Rule-making functions
                

                
                  	Council of the European Union
                  	• Consists of ministers from each member state
                

                
                  	
                  	• Responsible for broad policy decisions
                

                
                  	
                  	• Can issue regulations, directives and decisions
                

                
                  	
                  	
                

                
                  	European Commission
                  	• The Commissioners’ duty is to act in the EU's interests
                

                
                  	
                  	• Proposes legislation
                

                
                  	
                  	• Ensures the implementation of treaties
                

                
                  	
                  	• Brings court action against member states who do not comply with EU law
                

                
                  	
                  	
                

                
                  	European Parliament
                  	• Members of Parliament are voted for by the electorate in each of the member states
                

                
                  	
                  	• In some policy areas, under the co-decision procedure, Parliament can amend and block legislation. In other policy areas,
                    under the consultation procedure, it only has the right to be consulted
                  
                

                
                  	
                  	
                

                
                  	European Court of Justice
                  	• The European Court of Justice comprises judges from each member state
                

                
                  	
                  	• Decides on cases of EU law
                

              
            

            

          

        

        
          4.7 Summary of Part C

          Here you have learned about the rule-making mechanisms which characterise the EU and its main constitutive institutions: the
            European Council, the European Commission, the Council of the European Union, the European Parliament and the European Court
            of Justice. These institutions complement each other in their legislative functions in order to deliver a body of Community
            law that applies uniformly and consistently in all the member states.
          

        

      

    

  
    
      
        5 Part D Sources of European law

        
          5.1 EU law

          The main sources of EU law are:

          
            	
              EU primary legislation, represented by the treaties

            

            	
              EU secondary legislation, in the form of regulations, directives, decisions, recommendations and opinions

            

            	
              rulings on cases brought before the European Court of Justice.

            

          

          EU law is created by the legislative powers with which the EU member states have invested the EU institutions. The law created
            by EU institutions is also binding on all EU member states (Article 10 EC) who must: ‘take all appropriate measures, whether
            general or particular, to ensure fulfilment of the obligations arising out of this Treaty …’
          

        

        
          5.2 EU primary legislation

          In Part B we learned that the different stages in the development of the EU have been marked by the adoption of intergovernmental
            documents called ‘treaties’. These are the first source of EU law and contain the founding legal acts. They contain the basic
            provisions and the majority of EU economic law. The treaties also create the decision- and legal rule-making powers of the
            EU institutions.
          

        

        
          5.3 EU secondary legislation

          Law made by the EU institutions in exercising the powers conferred on them by the treaties is referred to as secondary legislation.
            This legislation includes:
          

          
            	
              regulations

            

            	
              directives

            

            	
              decisions

            

            	
              recommendations

            

            	
              opinions.

            

          

          Another EU institution often required to contribute to the EU law-making process is the European Court of Justice. This has
            two main functions:
          

          
            	
              it is responsible for directly applying the EU law in certain types of cases

            

            	
              it has general responsibility for interpreting the provisions of EU law and ensuring that the application of the law is consistent
                and uniform.
              

            

          

          Invested with such functions, the ECJ inevitably ends up making what is called ‘judicial law’, that is, law which has not
            been passed through the usual legislative channels but which has been distilled by the court using fairly wide rules of legal
            interpretation.
          

          Regulations, directives and decisions are defined in Article 249 EC.

          
            5.3.1 Regulations

            A regulation is a Community act, which ‘shall have general application. It shall be binding in its entirety and directly applicable
              in all Member States.’ Regulations are directly applicable, which means that once they have become EU law they apply immediately
              in all EU member states. They do not need implementation by the member states.
            

            Regulations come into force 20 days after their publication in the European Union's official journal, unless otherwise specified.

          

          
            5.3.2 Directives

            A directive is a Community act which ‘shall be binding, as to the result to be achieved, upon each Member State to which it
              is addressed, but shall leave to the national authorities the choice of form and methods’. A directive therefore has to be
              implemented by each EU member state through its own domestic legislative process. After the enactment of a directive, the
              EU member states will generally be given a period of time within which to bring their domestic law in line with the objectives
              of the directive.
            

          

          
            5.3.3 Decisions

            A decision is an individual act emanating from an EU institution and addressing particular individuals, firms or EU member
              states. It is a legal tool designed to allow the Community institutions to order that a measure be taken in an individual
              case. The decision therefore, unlike the regulation or directive, is of individual application, and is binding only upon the
              persons to whom it is addressed.
            

          

          
            5.3.4 Recommendations and opinions

            These have no binding force and therefore are ineffective as Community law. However, they can have ‘persuasive authority’.
              If a recommendation or opinion is ignored, it may later be followed up with a stronger legislative initiative, such as a decision
              or directive.
            

            
              
                Activity 4 The EU law-making process

              

              
                1 hour 0 minutes

                
                  Please read ‘Problems in the law-making process’. Combining the information you obtain from this text with the knowledge you
                    have acquired from this course, please write a short paragraph (about 200 words), in your own words, on the difficulties in
                    the EU law-making process. Write it as if you were explaining these difficulties to a friend who is interested in the subject.
                    You should address the issue of the law-making process at the EU level and its problems. This activity will give you the opportunity
                    to give a critical dimension to your perspective on EU law and also to practise translating the acquired knowledge into your
                    own words for the benefit of another reader.
                  

                  Click here to read ‘Problems in the law-making process’.
                  

                

                View discussion - Activity 4 The EU law-making process

              

            

          

        

        
          5.4 Summary of Part D

          Table 3 summarises the main aspects of Part D.
          

          
            Table 3 Types of law and their effects

            
              
                
                  	Type of law
                  	Effect
                

                
                  	Treaties
                  	Directly applicable
                

                
                  	Regulations
                  	Directly applicable
                

                
                  	Directives
                  	Not directly applicable, but individuals can claim against the state for loss caused by a failure to implement the directive
                

                
                  	Decisions
                  	Decisions are binding only on those to whom they are addressed
                

                
                  	Recommendations and opinions
                  	These have no binding force and are of 'persuasive’ authority only
                

              
            

            

          

        

      

    

  
    
      
        6 Part E Guiding principles of EU law

        
          6 1 The relationship between EU law and domestic law

          It is important to understand the relationship between EU law and the domestic (national) law of the EU member states. This
            is guided by a number of important principles.
          

        

        
          6.2 The supremacy of EU law

          Whenever there is a conflict between the provisions of EU law and the provisions of the domestic (national) law of a member
            state, then EU law will prevail. This is a principle which was developed by the ECJ as the relationship between domestic and
            EU law is not clarified by treaty provisions. This is an important principle, as it ensures the proper functioning of the
            EU. If an EU member state had the power to annul EU law by adopting new domestic (national) law which was in conflict with
            the EU primary or secondary legislation, or the member states could simply give precedence to domestic (national) law, then
            the policies set out by the EU would be impossible to pursue and achieve. The principle of supremacy was crystallised in ECJ
            case law in several progressive stages. With each stage, the supremacy of EU law was enlarged and deepened.
          

          
            
              Activity 5 The EU and domestic law

            

            
              0 hours 25 minutes

              
                In this activity you need to reflect upon a series of situations and decide in which of them the EU law should prevail over
                  the domestic (national) law of an EU member state.
                

                Which law will prevail where there is:

                
                  	
                    A conflict between EU law and domestic law which pre-dates the EU law?

                  

                  	
                    A conflict between EU law and domestic law which post-dates the EU law?

                  

                  	
                    A conflict between the EU law and national constitutional provisions?

                  

                

              

              View discussion - Activity 5 The EU and domestic law

            

          

        

        
          6.3 The principle of direct effect

          Does the principle of supremacy of EU law mean that the ECJ is the only court in charge of applying and enforcing EU law?
            The answer to this question is ‘no’, which is the consequence of the principle of direct effect. Certain provisions of EU
            law may confer rights or impose obligations on individuals that national courts are bound to recognise and enforce. This means
            that the national courts must apply the directly applicable EU rules and must do so in priority over any conflicting provisions
            of national law. The scope of this principle has been gradually strengthened and extended to the point that now it applies
            to most secondary legislation. Also, many of the provisions of the treaties have been established as having direct effect.
          

          Does the principle of supremacy together with the principle of direct effect mean that any EU rule should prevail over the
            national law? The answer is, again, ‘no’, due to two other principles governing the relationship between EU law and national
            law: proportionality and subsidiarity.
          

        

        
          6.4 The principle of proportionality

          This principle has been developed and refined by the ECJ and is also covered by Article 5 EC:

          
            Any action of the Community shall not go beyond what is necessary to achieve the objectives of this Treaty.

          

          However, given that the objectives of the Community are defined very widely in Article 2 EC, the principle of proportionality
            is not always the easiest tool for curbing EU legislative enthusiasm.
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            Figure 10 European Parliament, Strasbourg

          

        

        
          6.5 The principle of subsidiarity

          This is defined in Article 5(1) EC and 5(2) EC. It requires decision-making bodies with responsibility for larger areas to
            perform only those functions that decision-making bodies with responsibility for smaller areas cannot fulfil themselves. For
            instance, the Treaty requires the Community to take action ‘only if and in so far as the objectives of the proposed action
            cannot be sufficiently achieved by the Member States …’ and can ‘by reason of the scale or effects of the proposed action
            be better achieved by the Community’. So, if an issue which affects the realisation of the objectives of the Community can
            be better addressed through national, rather than European, policies and legislation, then the EU should allow the national
            governments to deal with the issue. The underlying reason for the development of this principle is to maintain the EU's function
            as a liberating rather than a centralising influence. Decisions should be taken at the lowest appropriate level, that is,
            as close as possible to the people who are affected by those decisions.
          

        

        
          6.6 Summary of Part E

          In Part E you have had the opportunity to appreciate the relationship between the EU law and the domestic law of the EU member
            states. The principles guiding this relationship do not form part of the founding treaties of the EU but have been distilled
            by the ECJ from the aims of the Community as set out in those founding treaties. You have been introduced to:
          

          
            	
              the principle of supremacy: in cases of conflict EU law prevails over the domestic law of the member state:
              

              
                	
                  pre-dating the EU law

                

                	
                  post-dating the EU law

                

                	
                  of constitutional nature.

                

              

            

            	
              the principle of direct effect: the national court of a member state must apply the directly applicable EU law with priority over any conflicting domestic
                provisions
              

            

            	
              the principle of proportionality: the EU law-making institutions shall enact and apply EU law only to the extent that it serves the objectives set out in
                the EU treaties
              

            

            	
              the principle of subsidiarity: EU legislative powers should be used only when the matter cannot be addressed better via national legislation.
              

            

          

        

      

    

  
    
      
        7 Part F The European Union as a constitutional project

        
          7.1 Towards a constitution

          The European treaties establishing the European Union:

          
            	
              create an institutional structure for decision making, and

            

            	
              set out the freedoms of the individuals and the limits of the decision-making powers over the citizens.

            

          

          The treaty establishing a constitution for Europe was signed by the member states in October 2004. However, at the time of
            writing (2005), the process of ratification is in abeyance following the rejection of the constitution by France and the Netherlands
            in their referenda in 2005. The document put forward to date has been presented as a mere consolidation of the provisions
            already existent in the earlier European treaties. There are serious concerns about the constitutional treaty. On the one
            hand, it is said that the proposed document, by claiming to consolidate existing treaties, is in fact proposing a certain
            interpretation of those treaties, an interpretation which is not acceptable to all current EU member states. On the other
            hand, some critics oppose the mere adoption of a document which, regardless of its content and by its mere existence, makes
            the EU resemble a federal state.
          

          The next activity will give you the opportunity to extract some of the main issues in the debate on the new European constitution.

          
            
              Activity 6 A snapshot from the EU constitutional debate (1)

            

            
              0 hours 30 minutes

              
                Please read the article from the Guardian in Box 1 and then try to answer briefly the questions that follow:
                

                
                  
                    Box 1 Q & A: The European constitution

                  

                  
                    What is the constitution?

                    It depends on who you listen to. Its severest critics have called it a blueprint for a European superstate, or for tyranny,
                      while the foreign secretary, Jack Straw, and the prime minister, Tony Blair, prefer to describe it as a ‘tidying up exercise!
                      […]
                    

                    A series of proposals drawn up by the former French president, Valéry Giscard d'Estaing, are under discussion, but the key
                      thing is that the constitution will not exist until those talks are over. A final text will, however, inevitably set out where
                      power lies in the EU and, more likely than not, attempt to streamline the soon-to-be-enlarged bloc's decision-making processes.
                    

                    What is happening now?

                    Plans for the constitution are back on track after a three-month hiatus. Talks on streamlining the way the EU works collapsed
                      in December in a row over national voting power at the EU negotiating table.
                    

                    However, EU leaders at a 25-nation summit appear to have entered a new era of closer cooperation following the Madrid bomb
                      attacks. The summit, chaired by Irish Prime Minister Bertie Ahearn, set a deadline of June to agree a constitution and Tony
                      Blair said ‘the sooner we do this the better’.
                    

                    The Tories say that if the constitution were to be agreed in its present form, they would renegotiate it if and when they
                      win power.
                    

                    Britain has set a series of ‘red lines’ that it will not cross. These deal mainly with tax, defence and foreign policy. It
                      is seeking concessions that will allow it to retain national control over these areas.
                    

                    Following the latest breakthrough in negotiations, however, the Tories accused the government of preparing to back down in
                      some areas, after the Europe minister, Denis MacShane, suggested there might be ‘wiggle room’ on the issue of judicial cooperation.
                      He said the UK would accept common EU arrest standards, while insisting there would be no compromise on ‘keeping unanimity
                      for key areas of criminal procedural law’
                    

                    His comments were leapt on by Eurosceptics – who are demanding a referendum on the constitution – as further evidence of the
                      surrender of what is left of Britain's sovereignty to Brussels.
                    

                    However, Prime Minister Tony Blair immediately denied that the government was set to compromise, insisting that he would not
                      abandon the national veto over judicial cooperation.
                    

                    Is it just Britain that has problems?

                    Until now, Poland and Spain have been the constitution's two other main critics. Both stand to lose generous voting weights,
                      in terms of their populations, if Mr Giscard d'Estaing's proposals on voting rights are accepted. But Spain's switch from
                      centre-right to socialist leadership in the wake of the Madrid bombings brought an end to its policy of demanding disproportionate
                      voting rights. The Poles, unwilling to fight on without the support of its senior partner, have also backed down. The Polish
                      government also wants to see a reference to ‘Christian values’ in the constitution, but it remains to be seen whether this
                      will remain a key sticking point in light of the new spirit of cooperation.
                    

                    After smaller countries expressed concerns that plans for a slimmed-down 15-member European commission would leave them without
                      a representative on the body, it is now likely that the commission will consist of 25 members, or 31 if some of the bigger
                      countries are allowed two. Ireland shares Britain's opposition to giving up its veto on social security and judicial matters.
                    

                    What else does the draft suggest?

                    The Giscard d'Estaing draft promised ‘a Europe with a single currency, common justice, a Europe [with] its own defence.’ In
                      more specific terms, it proposed replacing the rotating EU presidency with [a] full time president; deciding some tax and
                      immigration issues by majority vote; an EU foreign minister, and the creation of a European public prosecutor. Whether any
                      of these make the final document with the powers that the writers of the draft constitution envisaged remains to be seen.
                    

                    Is a constitution necessary?

                    Apart from Mr Giscard d'Estaing's pronouncements that his draft had ‘sown a seed [that] will grow and bear fruit’, the overriding
                      pressure for a constitution comes from the need to make the EU workable when it becomes a 25-member bloc next May.
                    

                    Part of the momentum behind the constitution was the fear that 25 governments, each with a veto, would turn policy and decision-making
                      into an impossible task without an extension of majority voting and a clear setting out of the EU's remit.
                    

                    Britain has however said that the 2000 Treaty of Nice created a ‘default setting’ to allow enlargement without an agreed constitution.
                      It does not agree with Italy that there is a rush to agree on a final document before the end of the year.
                    

                    (George Wright and Simon Jeffery (2004) ‘Q&A: the European constitution’, Guardian, 26 March)Wright, G. and Jeffery, S. (2004) Q&A: the European constitution, Guardian, 26 March 2004. Copyright Guardian Newspapers Limited 2004
                    

                  

                

                
                  	
                    Who has drawn up the proposals on which the draft constitution is based?

                  

                  	
                    What have the most severe critics called the European constitution? Why do you think this was so?

                  

                  	
                    What is the position of the British Government regarding the proposed document?

                  

                  	
                    What are those issues in the draft constitution regarding which the UK would rather hold on to its veto and its sovereign
                      power of decision?
                    

                  

                  	
                    Which other member states opposed the constitution and why?

                  

                  	
                    What specific issues were proposed by the writers of the draft constitution?

                  

                  	
                    What is the main argument for adopting an EU constitution?

                  

                

              

              View discussion - Activity 6 A snapshot from the EU constitutional debate (1)

            

          

        

        
          7.2 An EU constitution: moving the debate on

          In the next activity you will be able to build upon the previous one and observe the way in which the debate on the new EU
            constitution has progressed and moved to another level on its way to ratification.
          

          
            
              Activity 7 A snapshot from the EU constitutional debate (2)

            

            
              0 hours 30 minutes

              
                You should now read the article in Box 2 from the Guardian without being too worried about understanding everything. Try to take notes while reading and then answer the three questions
                  that follow.
                

                
                  
                    Box 2 EU leaders sign constitution

                  

                  
                    The 25 leaders of the European Union today signed the EU's first constitution, in the Rome palace which saw the creation of
                      the original common market 47 years ago.
                    

                    The illustrious ceremony, hosted by the Italian Prime Minister, Silvio Berlusconi, in the Palazzo dei Conservatori, leaves
                      the treaty with two years to be ratified by each member-state, either through their national parliaments or individual referendums
                      – leaving its eventual enactment in doubt. The 300-page constitution, if ratified, would give the EU a president, a foreign
                      minister and a charter of fundamental rights – all deeply controversial in many EU nations.
                    

                    The foreign secretary, Jack Straw, today confirmed that a UK referendum on the constitution was ‘likely’ to be in spring 2006
                      – after both a general election and the UK's rotating presidency of the EU.
                    

                    The new ‘rulebook’ for the EU replaces over 80,000 pages of legal documentation accumulated through a variety of treaties
                      bonding the original European Economic Community of 1957, and was prompted by the accession this year of 10 new member states,
                      mostly from the former Soviet bloc. Today's constitution was also signed by aspirant EU members Bulgaria and Turkey.
                    

                    At least eight member states, including the major players of Britain and France, will hold referendums affirming the constitution,
                      with any ‘no’ vote likely to at least deadlock progress.
                    

                    Although the constitution – drawn up over two years by the former French president Valéry Giscard D'Estaing – will for the
                      first time outline the process for an existing member to leave the EU, it has still provoked a strong Eurosceptic opposition
                      in Britain and other countries, with the Conservatives calling it a ‘ball and chain’ on British business.
                    

                    Britain successfully argued for a national veto on taxation, defence and social welfare, but the constitution spells out for
                      the first time the division of powers between national government and EU ‘competencies’
                    

                    The new ‘EU president’ will serve a two-and-a-half-year term, replacing the existing rotating presidency. The constitution
                      would also introduce a post of EU foreign minister for the first time.
                    

                    The document states: ‘The union is founded on the values of respect for human dignity, liberty, democracy, the rule of law
                      and respect for human rights. These values are common to the member states in a society of pluralism, tolerance, justice,
                      equality, solidarity and non-discrimination.’
                    

                    ‘The union shall offer its citizens an area of freedom, security and justice without internal frontiers, and a single market
                      where competition is free and undistorted.’
                    

                    (Matthew Tempest (2004) 'EU leaders sign constitution’, Guardian, 29 October)Tempest, M. (2004) EU leaders sign constitution. Guardian, 29 October 2004. Copyright Guardian Newspapers Limited 2004
                    

                  

                

                
                  	
                    How long do the member states have to ratify the EU constitution and what procedure can they follow in order to do so?

                  

                  	
                    The enactment of an EU constitution has been claimed to be a ‘tidying up exercise? Is this claim justified?

                  

                  	
                    According to this article, the signed constitution appears to address two important issues regarding the relationship between
                      the EU member states. What are those issues, and why do you think they are considered important?
                    

                  

                

              

              View discussion - Activity 7 A snapshot from the EU constitutional debate (2)

            

          

        

        
          7.3 Summary of Part F

          The constitutional dimension of the EU has been continuously developing. It is influenced by changes both in the membership
            of the EU and by a desire to develop and strengthen the EU. Part of this development is reflected in the negotiations towards
            the adoption of a new EU constitution. This part of the course has given you the opportunity to appreciate the complexity
            of this process. Whether the proposed new EU constitution merely consolidates existing legal provisions or whether it brings
            about substantive constitutional changes remains to be seen.
          

          In the aftermath of the Second World War a new vision of Europe as a community of states emerged. This course has offered
            a brief incursion into the legal rules and rule-making institutions that originated from that vision. Two aspects have been
            touched upon. One has shaped the development of the notion of European human rights as embodied in the European Convention
            of Human Rights. The other has shaped the economic and social development of the EU. The visions of those individuals and
            organisations which emerged as a result of the economic, social and political aftermath of the Second World War in Europe
            have profoundly influenced European development in the past 50 years.
          

          
            
              Activity 8 Europe and UK domestic law

            

            
              0 hours 30 minutes

              
                This activity requires you to read the transcript of a video which explores the case of the Metric Martyrs (‘Europe and UK
                  domestic law’). The transcript illustrates the interaction of domestic UK law and EU law and how this interaction is reported.
                  The transcript brings together concepts you may have encountered as the interaction between the UK Parliament, courts and
                  European legislation is considered. To consolidate your knowledge, the transcript also illustrates the process of law making
                  within the EU itself by following the MEP Nick Clegg as he negotiates the passage of a piece of legislation. As you read the
                  transcript make notes on the following:
                

                
                  	
                    What the case was about.

                  

                  	
                    Which courts were involved in the process.

                  

                  	
                    From where the Metric Martyrs got their support.

                  

                

                Click here to view the transcript.
                

              

              View discussion - Activity 8 Europe and UK domestic law

            

          

          The discussions have brought together many of the concepts you have studied in this course. If there are any you feel unsure
            about, then reread the relevant part of the course.
          

        

      

    

  
    
      
        Conclusion

        This free course provided an introduction to studying Law. It took you through a series of exercises designed to develop your
          approach to study and learning at a distance and helped to improve your confidence as an independent learner. 
        

      

    

  
    
      
        Keep on learning

        
          [image: ]

        

         

        
          Study another free course

          There are more than 800 courses on OpenLearn for you to choose from on a range of subjects. 
          

          Find out more about all our free courses.
          

           

        

        
          Take your studies further

          Find out more about studying with The Open University by visiting our online prospectus.
          

          If you are new to university study, you may be interested in our Access Courses or Certificates.
          

           

        

        
          What’s new from OpenLearn?

          Sign up to our newsletter or view a sample.
          

           

        

        
          
            For reference, full URLs to pages listed above:

            OpenLearn – www.open.edu/openlearn/free-courses

            Visiting our online prospectus – www.open.ac.uk/courses

            Access Courses – www.open.ac.uk/courses/do-it/access

            Certificates – www.open.ac.uk/courses/certificates-he

            Newsletter ­– www.open.edu/openlearn/about-openlearn/subscribe-the-openlearn-newsletter
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        Activity 1 Drafting a charter of rights

        Discussion

        Comment

        Often the specific individual rights we value are a result of our own experiences. Our education, family, social peer group,
          beliefs and values, societal norms and culture influence us. These influences impact on our priorities and reactions. Imagine
          the challenges of getting a group of 10 diverse individuals to agree something as simple as whether all would like either
          a hot or a cold beverage and then imagine the challenges of getting governments to agree to a binding international agreement
          on their citizen's rights. An agreement is much more likely to be reached if documents contain wide provisions.
        

        Back

      

    

  
    
      
        Activity 2 The emergence of a European legal order

        Discussion

        Comment

        It is very easy to forget the turmoil which existed in Europe immediately after the Second World War: the thousands of displaced
          persons, the collapse of industry, flattened cities, difficulties in travel and breakdown of order. Out of these grew a belief
          in a new European order, the creating of a Europe where these events could not occur again. The way forward was seen as agreed
          common values, such as the protection of the rights of citizens, security, democracy and the rule of law. The focus initially
          was economic growth and the protection of rights but this focus has been expanded and is something that will be considered
          as the course progresses.
        

        Back

      

    

  
    
      
        Activity 3 The growth of the EU

        Discussion

        Comment

        
          	
            Once the number of member states has reached 27. (This will happen with the accession of Bulgaria and Romania in January 2007).

          

          	
            Given that in the second stage the member states will lose the automatic right to have even one Commissioner and given the
              ‘strictly equal footing’ on which member states have to be treated, the Commission could end up being ‘dominated’ by Commissioners
              from the smaller states.
            

          

          	
            The procedure is:

             
              	
                Nomination of the intended President of the Commission by the member states.

              
 
              	
                Approval of the nomination by the European Parliament.

              
 
              	
                Nomination of the other Commissioners by the member states in common accord and in agreement with the President.

              

            

          

          	
            Nominations will be made by the Council, meeting in the composition of Heads of State or Government. The Council will vote
              by qualified majority.
            

          

        

        Back

      

    

  
    
      
        Activity 4 The EU law-making process

        Discussion

        Comment

        You will probably have picked out most of the following points:

        There are three main problems within the EU law-making process: democracy, transparency and efficiency. First, there is the
          issue of ‘democratic deficit’ at the level of the EU institutions. The Commissioners are non-elected political appointments
          not controlled directly through national democratic voting processes. Also, although the Commissioners are supposed to represent
          the EU and its citizens, the control over them is exercised only over individual members and only by the country of their
          origin and not over the Commission as a body.
        

        The EU democratic deficit is reflected also in the use of non-elected bodies in the law-making process. Bodies such as COREPER
          have a formal advisory role. In practice, however, many decisions come within its remit. Ironically, the only directly elected
          body, the European Parliament, has traditionally been seen as a rather weak institution, although recent reforms have strengthened
          its role to some extent.
        

        Second, in spite of several initiatives on ‘better law making’ the EU law-making process also suffers from a lack of transparency
          regarding all its stages, from the drafting and the availability of the EU materials to the language in which the EU law is
          written. For instance, the Council's meetings take place behind closed doors. As such, it is very difficult for the EU citizens
          to know what issues have been discussed and what positions were taken by their EU Councillor. You might consider the counter-argument
          offered in the article (that the Council's style of meeting is expressly chosen in order to veil politically sensitive compromises)
          as unsatisfactory since the Council members should be accountable to their Parliaments and citizens in any case.
        

        The Treaty of Amsterdam has marked yet another step on the path of opening the EU decision-making processes to public scrutiny
          by recommending guidelines on improving Community legislation. Moreover, Article 255 EC and Regulation 1049/2001 provide that
          all EU institutions must change their rules regarding public access to their documents.
        

        Third, there is a problem of inefficiency in that the Community law-making processes are complex and time-consuming.
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        Activity 5 The EU and domestic law

        Discussion

        Comment

        
          	
            1 The EU law will prevail.

          

          	
            A similar situation of conflict between provisions in the EU law and domestic law could be seen in the first case in which
              the ECJ affirmed the supremacy of European law: Van Gend en Loos v Nederlandse Administratie der Belastingen (Case 26/62) [1963] ECR1. In this case, Van Gend en Loos had imported ureaformaldehyde from Germany into the Netherlands
              and had been charged duty. This violated the principle of free movement of goods between member states, and more precisely
              violated Article 25 EC which stated that ‘Custom duties on imports and exports and charges having equivalent effect shall
              be prohibited between Member States …’
            

          

          	
            Van Gend en Loos claimed reimbursement of the sum before the Dutch courts. The Dutch court referred the issue to the ECJ which,
              among other things, stated that, by becoming members of the EU, the member states have limited their sovereign rights. One
              of these rights would be to have the domestic law as supreme law in all matters affecting a sovereign country.
            

          

          	
            2 The EU law will prevail.

          

          	
            This situation was reflected in the ECJ case law in Costa v ENEL (Case 6/64) [1964] ECR 585, which constituted a second step on the ECJ route to defining the principle of supremacy of the
              EU law. The question asked in Costa was whether a provision of the Italian domestic law, passed after Italy had signed the Treaty of Rome, could take precedence
              over the conflicting EU law. The ECJ decision, however, was that, although the Italian domestic law had been adopted later
              and therefore it could be said that it expressed the latest supreme legislative will of the Italian sovereign state, the supremacy
              belonged to the Community law. According to the ECJ, this is so because with the adherence to the EU, there has been a transfer
              of power from the member states to the EU institutions and the member states have committed themselves to observe the EU law.
            

          

          	
            3 The EU law will prevail.

          

          	
            One might think that the constitutional provisions of a sovereign state should always prevail over any other source of law.
              In fact, constitutions are often referred to as the ‘supreme law of the land’, expressing in this way the importance of the
              rules and principles incorporated in such a legal document. In spite of this, in Internationale Handelsgesellschaft mbH v Einfuhr - und Vorratsstelle fur Getreide und Futtermittel (Case 11/70) [1970] ECR 1125, which had at its core a conflict between EU law and the German Basic Law (the German constitution),
              the ECJ stated that the EU law must take precedence over any conflicting domestic law regardless of the nature of that law.
            

          

        

        
          Table 4 Summary of rulings

          
            
              
                	Year
                	Case
                	Ruling
              

              
                	1963
                	Van Gend en Loos
                	Where there is a conflict between national law and EU law, EU law should prevail
              

              
                	1964
                	Costa
                	Earlier EU law prevails where there is a conflict between EU law and later national law
              

              
                	
                	
                	
              

              
                	1970
                	Internationale Handelsgesellschaft
                	EU law prevails where there is a conflict between EU law and national law even if the conflict is with a member state's constitution
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        Activity 6 A snapshot from the EU constitutional debate (1)

        Discussion

        Comment

        
          	
            Valéry Giscard d'Estaing, former French president.

          

          	
            They have called it ‘a blueprint for a European superstate, or for tyranny’. Given that the constitution would address issues
              related to the exercise of power within the EU, including some of the more sensitive issues related to the sovereignty of
              the member states, there is a concern that the new constitution would entrench a political entity which would take over important
              dimensions of the member states’ exercise of power.
            

          

          	
            The British Government presented it as a mere ‘tidying up exercise’.

          

          	
            Tax, defence, foreign policy and criminal procedural law.

          

          	
            Poland and Spain also opposed the proposal for the new constitution. The new voting system proposed through the draft constitution
              would put Poland and Spain in a worse-off position.
            

          

          	
            A single currency, a common justice system, common defence, a full-time president, majority vote rather than unanimity vote
              on some tax and immigration issues, an EU foreign minister and the creation of an EU public prosecutor.
            

          

          	
            The EU constitution was drafted at a time when the EU was facing the biggest expansion since it was initially established.
              This created the need for some radical changes in the way the Union worked. A more flexible voting system was considered essential
              to the smooth running of the EU since the existing power to veto decisions would make almost any decision impossible to make
              in the context of any debate between 25 or more member states.
            

          

        

        Back

      

    

  
    
      
        Activity 7 A snapshot from the EU constitutional debate (2)

        Discussion

        Comment

        
          	
            The ratification of the document has to take place within two years and it can be done through a parliamentary vote or through
              nationally organised referendums. Note that these procedures of ratification are not established through the EU constitution
              but from the constitutional arrangements of each individual member state.
            

          

          	
            Partially, yes. The 300-page document, although much longer than most modern constitutions, will replace 80,000 pages of primary
              and secondary EU legislation. However, it is also undeniable that there are new elements which did not exist previously, such
              as the creation of an EU president and an EU foreign minister, as well as the incorporation of a comprehensive charter of
              human rights.
            

          

          	
            One issue which the constitution is addressing for the first time relates to the creation of a procedure for an existing member
              state to leave the EU. This is an important aspect because of an increase in the membership of the EU and of the many difficulties
              which must surely lie ahead in the process of integration. Moreover, the member states have formed or joined the EU of their
              own free will, following an established procedure, and it is only logical that the procedure should be clear for reversing
              this process as well. Second, the signed constitution appears to spell out for the first time the division of powers between
              the national governments and the EU ‘competencies’ (notice the term used, avoiding reference to an EU ‘government’). This
              is one of the most important aspects for the good functioning of the Union.
            

          

        

        Back

      

    

  
    
      
        Activity 8 Europe and UK domestic law

        Discussion

        Comment

        
          	
            The case concerns the metric directive. This set a timescale for the UK to move from imperial to metric measurements.

          

          	
            The case originated in the magistrates’ court and progressed through the Appeal Courts. Attempts to bring a case in the European
              Court of Human Rights failed.
            

          

          	
            Their support originated mainly from the general public who saw only the disappearance of centuries of English tradition on
              the diktat of a European institution which was far removed from their everyday lives. The fact that the British politicians
              had agreed to a process of metrication prior to entry into the EU (or Common Market as it was then) did not receive wide media
              coverage.
            

          

        

        This example illustrates the strong feelings that exist about certain types of ‘legislative interference’ and how the lines
          between the function of the European Convention of Human Rights and the EU can often be blurred through misunderstandings
          or a lack of clear reporting.
        

        Back
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