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        Introduction

        We are currently reviewing content on the site to make sure that it remains relevant and up to date. As part of the review
          this course will be deleted from the site on 26 October 2017. It has been replaced by the new course Scottish courts and the law, which is the first to be released in a series of four courses covering law and law making in Scotland.
        

        This free course, An introduction to law in contemporary Scotland, will introduce you to the law making process in Scotland. The Scottish legal system and many aspects of the law in Scotland
          are different from those in England and Wales. The law of Scotland has a history and roots, which are distinct from that of
          England and Wales. Despite forming a union with England and Wales at various points throughout that history, Scotland has
          retained a separate legal system. 
        

        Like the law of England and Wales, Scots law today represents centuries of development and growth. Its evolution has been
          influenced by social and economic factors, the effects of war, religious, political and governmental changes, alliances with
          overseas powers and union with England. The most recent development has been the establishment of the Scottish Parliament
          with its own law-making powers.
        

        There can be no doubt that the law of Scotland has been influenced by England and Wales and vice versa and it is true that
          the two systems share some characteristics. Nevertheless, there are many differences between the two systems including differences
          in court systems, law making, terminology and route of qualification for lawyers. An understanding of the law in contemporary
          Scotland can be enlightening irrespective of which side of the border the student sits!
        

        This OpenLearn course provides a sample of level 1 study in Law.
        

      

    

  
    
      
        Learning outcomes

        After studying this course, you should be able to:

        
          	consider what is law and what are the sources of law in Scotland

        

        
          	understand the legal history of Scotland

        

        
          	explain how Acts of the Scottish Parliament originate

        

        
          	understand the difference between primary and delegated legislation

        

        
          	understand the relationship between the Scottish and UK Parliaments.

        

      

    

  
    
      
        1 What is law?

        Before we look at the law of Scotland, this section will look at what we mean when we refer to ‘law’. What is ‘law’, how do
          we know it exists and how is it defined?
        

        The ‘law’ in different forms is rarely out of the news and is often the focus for fictional drama, whether it is a television
          show depicting a police investigation, or one involving solicitors and advocates. Law is something that touches our lives
          on a daily basis, it governs what we can and cannot do, it is used to settle disputes, to punish and to govern. There are
          laws which are widely accepted and laws which generate controversy. Law plays a central role in social, political and economic
          life. An understanding of the law, legal system and legal culture of a society may lead to a greater understanding of how
          that society works and what principles it values.
        

        Law can be easy to identify when we encounter it but it can be a difficult concept to define. The next activity asks you to
          think about how law affects us all, how it can be defined in more detail and how to approach the fundamental question ‘what
          is law?’.
        

        
          
            Activity 1: What is law?

          

          
            0 hours 10 minutes

            
              Question 1

              
                This activity is in two parts.

                Take a few moments to think about what contact you may have had with law in the last 24 hours

              

              View discussion - Question 1

            

            
              Question 2

              
                Having thought about how you may have been involved with laws in the last 24 hours, can you identify any common factors amongst
                  these different laws. For example, you may wish to consider what the law on speeding shares in common with the law on contract
                  (the law that provides a framework in which we can buy and sell things such as a cup of coffee or a newspaper).
                

              

              View discussion - Question 2

            

          

        

      

    

  
    
      
        2 Sources of law in Scotland

        Before moving on to consider how law is made in Scotland and how the legal system works, it is important to understand what
          the sources of law are. By this we mean locating authoritative statements of the laws that are applied to determine rights,
          duties and remedies and understanding where these laws come from raises another question: who or what has the authority to
          make laws and why?
        

        
          
            Activity 2: Where does Scots law come from?

          

          
            0 hours 15 minutes

            
              At the end of this free course you will read statements written by a legal academic and a legal practitioner about the law
                (Box 1). Following this you will read an extract from an Act of the Scottish Parliament (Box 2) and a summary of a legal case (Box 3). Click on the links to look at these and then answer the question: which of these was produced by a source of law? To help
                you answer the question, you may wish to remind yourself of the definition of law in Section 1.
              

            

            View discussion - Activity 2: Where does Scots law come from?
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          Figure 1: Classic Image/Alamy

          Figure 1 Viscount Stair

        

      

    

  
    
      
        3 An overview of the legal history of Scotland

        To understand the current system of law making in Scotland it is helpful to know from where it originated. The law in Scotland
          has a complex history, and has been influenced by a wide range of sources. It is a distinct system from that in England and
          Wales or Northern Ireland, and remains so today. The distinction comes from both historical developments and the current procedures
          for law making.
        

        Some of the earliest influences on legal Scotland included native customs, Norse law and Welsh law. With the establishment
          of the kingdom of Scotland in 1018, things began to change. By the end of the thirteenth century, Scotland was divided into
          Sheriffdoms, and Sheriff courts were established where the Sheriff, as the King's Officer, administered justice in the King's
          name. A feudal system of land ownership was introduced (and continued to be the basis for land ownership until relatively
          recent times). The system was based on a simplified version of the English system, which in turn had been developed from one
          in Normandy.
        

        During this time the Church of Rome had great influence on the state and its people. This influence extended throughout geographical
          Europe and the great European powers of the time, for example, France, England, Spain, the Holy Roman Empire. The Church had
          power, wealth and influence. It played a central role in society and daily life. It also played a part in the administration
          of the law, with ecclesiastical courts being responsible for the administration of Canon Law. It is hard to imagine the power
          and hold of the Church of Rome at that time. The route of appeal from the ecclesiastical courts was directly to Rome. No other
          courts had the power to hear appeals. Canon Law covered many areas from domestic relations, wills and succession, and influenced
          other areas such as contract law. Canon Law is influenced by Roman law. Roman law developed a system which recognised certain
          rights and obligations. Individuals gained certain rights, but in return had certain duties to fulfil.
        

        By the end of the thirteenth century the legal system in Scotland was already based on a range of sources and influences,
          from native customary law, aspects borrowed from Canon Law, Roman law and English law.
        

        
          [image: Figure 2]

          Figure 2: Martin Jones/Corbis

          Figure 2 Edinburgh Castle

        

         

        As time went on, political developments in Europe led to the formation of an alliance between Scotland and France against
          England. This meant that in the fourteenth century, France and other European countries became a dominant influence on the
          legal system in Scotland. This meant that the legal system in Scotland had a much closer association with the Continental
          legal systems based on Roman law (which provided a body of general principles from which law was derived) than the English
          common law system (which was based on judicial decisions in cases and outlined in reports of those decided cases).
        

        The year 1532 is one of the key dates in the legal history of Scotland. In this year the Court of Session was established.
          This provided Scotland with a Supreme Court staffed by professional judges. This was an important development which also led
          to the practicks. These were the forerunner of law reports and institutional writings. During the sixteenth century, social
          and political changes saw the erosion of the power of the Church of Rome. The growth and spread of Protestantism had a strong
          influence on the government and society in Scotland to the extent that by the 1560s the jurisdiction of the Church of Rome
          had ended and Canon Law began to play a lesser role.
        

        Another factor which had an impact on the legal history of Scotland was the monarchy. In 1603 James VI, King of Scotland,
          also became the King of England (as Elizabeth I of England had died childless naming James VI of Scotland as her heir). Whilst
          this united the two countries, the execution of Charles I and The Commonwealth which followed resulted in the English and
          Scottish Parliaments taking different routes. The Monarchy was restored in 1660. This was followed by what is known as the
          ‘glorious revolution’ of 1688–1689. This established a constitutional monarchy and limited the power of the monarch.
        

        The Registration Act 1617 is a further key development – this provided for the recording of all deeds transferring land ownership
          within a set time (60 days). This was followed by The Registration Act 1681. Together they have created a history of all land
          transactions in Scotland since the seventeenth century. Another key event was the establishing of the High Court of Justiciary
          in 1672, and this court continues to play an important role in the legal system in Scotland.
        

        During this time economic conflict existed between Scotland and England. Scottish plans to set up a trading colony in the
          New World meant competition with the East India Company. The scheme failed, with the loss of up to one quarter of Scotland's
          wealth. This was followed in poor harvests in the 1690s. These factors left Scotland in a weakened economic position. An advantage
          was therefore seen in union with England, as this would create a large free trade area, in fact the largest free trade area
          in Europe. Both governments had to agree to the union. A Treaty was drawn up and considered by each Parliament. Both Parliaments
          ratified it in early 1707. This Union abolished the separate Parliaments of Scotland and England, and created one single Parliament
          at Westminster. Scotland gained 45 seats in the new 558 seat British House of Commons and sent 16 peers to sit in the House
          of Lords. The Act of Union became operative on 1 May 1707. In the following October the first Parliament of Great Britain
          sat at Westminster.
        

        In the seventeenth and eighteenth centuries, further sources of law developed. The institutional writers wrote books setting
          out the principles on which Scots law was based. The main institutional writers were Stair, Bell and Erskine. In 1680 Stair
          brought together the elements of Customary, Feudal and Roman law into one system, based on legal principles and philosophy,
          in his leading work ‘The institutions of the law in Scotland’; this is still referred to by lawyers in certain circumstances
          today.
        

        By 1800 the influence of Roman law was seen to decline. The Napoleonic wars on the continent had meant that it had become
          more difficult to study Roman law on the continent. The Court of Session had now been in existence for over 250 years. This
          had resulted in the creation of a substantial body of Scottish case law. The influence of English law had also been growing
          over the past 80 years as a result of the 1707 Act of Union.
        

        
          Table 1 Some key dates in the legal history of Scotland

          
            
              
                	1018
                	The kingdom of Scotland is established
              

              
                	1235
                	The first mention of a Scottish Parliament
              

              
                	1293
                	The earliest existing record of a Scottish Parliament
              

              
                	1357
                	The first mention of the ‘Three Estates’ (clergy, nobility and burgh commissioners)
              

              
                	1532
                	The Court of Sessions is established
              

              
                	1603
                	Union of the Scottish and English Monarchy, James VI and I
              

              
                	1632
                	Foundation stone of Parliament House
              

              
                	1639
                	Parliament House first used for the meeting of a Scottish Parliament
              

              
                	1617
                	Registration Act 1617
              

              
                	1651
                	Oliver Cromwell abolishes the Scottish Parliament
              

              
                	1660
                	Restoration of the monarchy and Scottish Parliament
              

              
                	1681
                	Registration Act
              

              
                	1707
                	Treaty of Union
              

              
                	1801
                	Union of Ireland and Great Britain
              

              
                	1948
                	A Scottish standing committee is established in the House of Commons to provide detailed scrutiny of Scottish Bills
              

              
                	1972
                	Membership of the European Economic CommunitiesI
              

              
                	1997
                	Referendum with clear support for devolution
              

              
                	1998
                	The Human Rights Act
              

              
                	1999
                	First elections to the new Scottish Parliament; 1 July, official opening of the Scottish Parliament
              

              
                	2004
                	Scottish Parliament moves to Holyrood
              

              
                	2013
                	House of Lords approves the legal transfer of powers to Holyrood to allow it to hold an independence referendum
              

            
          

          

        

        Having considered briefly the legal history of Scotland, we will now go on to consider devolution and the role played by the
          Scottish Parliament. Before doing so, the following quotation acts as a helpful reminder of the importance of a separate ‘legal
          identity’.
        

        
          The Scottish legal tradition is a thing to be prized both in Scotland and beyond its borders, and the public of Scotland should
            be more conscious of the fact. It is in a very real sense a typical product of the Scottish ethos, and has attracted to its
            enthusiastic service some of the greatest figures in our country's history. … The truth is that law is the reflection of the
            spirit of a people, and so long as the Scots are conscious that they are a people, they must preserve their law.
          

          (Cooper, 1991)

        

      

    

  
    
      
        4 Devolution, relationship between the Scottish and UK Parliaments

        
          4.1 Devolution

          As noted earlier, one of the important things to understand about law making is that it has to be responsive. Lawyers study
            legal principles and sources of law in a lot of detail at university and as part of their professional qualifications, they
            also learn how to apply legal principles to novel situations and how to keep up with changes in the law. Whilst many of the
            basic principles of law and the methods of law making remain the same, the situations they must address often change as the
            world progresses and develops. The increased use of mobile phones and computers, for example, has brought about new ways of
            commiting exisiting crimes such as fraud but has also created entirely new situations and new crimes such as computer hacking,
            and law has to adapt to these changes as a result. 
          

          Law has to respond to needs of the society in which it applies, as well as keeping up with political, economic, social and
            technological developments. The referendum on Scottish devolution which was held in 1997 is an example of response to social
            and political change. It was an historic moment which led to the creation of a Scottish Parliament with law making powers.
            This section will consider the background to devolution and the relationship between the Scottish and UK Parliaments. Section 5 will look at some of the powers of the Scottish Parliament.
          

          Whilst over the years there were many changes to the way in which Scottish business was conducted at the Scottish Parliament
            there were still demands for self government. A Referendum was held in 1979 when the devolution scheme was supported by fifty
            per cent of those who voted. However, as only thirty three per cent of the electorate voted, the scheme could not be realised
            (a vote of forty per cent of the electorate was required). Following the 1987 General Election, further discussions were held
            on devolution. The Scottish Constitutional Convention (SCC) had been formed in 1985. Its aim was to consider and draw up a
            blueprint for devolution. Involved in its discussions were representatives from several of the political parties in Scotland,
            local authorities, churches and many voluntary and public bodies and organisations. In March 1989 it published a declaration
            of policy, the claim of right for Scotland. This suggested the establishment of a Scottish Assembly or Parliament with law
            making powers. Their final report was published in 1995. In May 1997 the Labour party manifesto included a policy on devolution.
            This was supported by the Liberal Democratic Party following a general election. The Labour party were re-elected as the Government,
            and work began to fulfil the manifesto promise.
          

          The referendum was held on 11 September 1997. The majority voted decisively for two propositions: that there should be a Scottish
            Parliament, and that it should have certain tax variation powers. Seventy four per cent of those who voted were in favour
            of the establishment of a Scottish Parliament, and sixty three per cent in favour of Parliament having tax raising powers.
          

          Following this the Scotland Act 1998 established a Scottish Parliament with legislative powers. There were to be one hundred
            and twenty nine seats in the Scottish Parliament. The Parliament was to be elected partly on the basis of proportional representation,
            and assumed full powers on 1 July 1999. Terms of office were to be for four years. The Scottish Act also established the Scottish
            Executive (referred to as the Scottish Government). The Scottish Executive consisted of the First Minister (elected by the
            Scottish Parliament), other ministers appointed by the First Minister, Lord Advocate and Solicitor General for Scotland. The
            Law office for Scotland at the UK Parliament is now called the Advocate General for Scotland.
          

          
            [image: Figure 3]

            Figure 3: Mc Pherson, Colin /Corbis 							 							 							Figure 3: Mc Pherson, Colin /Corbis 						

            Figure 3 Donald Dewar, the inaugural First Minister of Scotland

          

          Power was devolved on 1 July 1999. However, the 1998 Scotland Act contained a list of ‘reserved matters’. These were matters
            which were to be reserved for the UK Parliament. There was no similar list of matters on which the Scottish Parliament could
            legislate (make law). Therefore it is agreed that the matters on which the Scottish Parliament can legislate, are, in effect,
            all those matters that are not ‘reserved’. These include:
          

          
            	health

            	education

            	local government

            	economic development

            	tourism

            	criminal law

            	civil law

            	agriculture and food

            	sport and the arts

            	planning

            	social work

            	national heritage

            	training

            	housing

            	some aspects of transport, including the road network, ports and harbours

            	law and home affairs (the prosecution system and courts)

            	the police and fire services

            	the environment

            	agricultural, forestry and fishing

            	statistics, public registers and records.

          

          The Scottish Parliament has full legislative confidence (it can pass both primary and secondary legislation) in devolved areas,
            i.e. those matters that are not ‘reserved’. During the years in which the Parliament has been established, Scots law in devolved
            areas has tended to be different from that which is applicable in England.
          

          The possibility of the UK Parliament legislating on devolved matters does exist. A principle has, however, been established
            that the UK Parliament will not normally legislate in a devolved matter in Scotland without the agreement of the Scottish
            Parliament. The Scottish Parliament is able to agree the incorporation of legislative provisions affecting Scotland in devolved
            areas. This enables the Scottish Parliament to agree that the UK Parliament should legislate for Scotland on devolved matters
            where, for example, it is considered sensible and appropriate to put in place a single UK wide regime, or where the Scottish
            Parliament supports the proposed legislation but there is no Parliamentary time available because of separate Scottish priorities.
          

          So whilst power is devolved, there are some limitations as the UK Parliament continues to legislate for Scotland on reserved
            matters. Reserved matters include:
          

          
            	constitutional matters

            	UK foreign policy (including relations with Europe)

            	UK defence and national security

            	physical, economical and monetary system

            	immigration and nationality

            	energy, electricity, coal, gas and nuclear energy

            	common markets

            	trade and industry, including competition and customer protection

            	railways, transport safety and regulation

            	employment legislation

            	social security and child support

            	gambling and the National Lottery

            	data protection

            	firearms

            	consumer protection

            	ordnance survey

            	abortion, human fertilisation, embryology, genetics, xenotransplantation and vivisection

            	equal opportunities

            	regulation of activities in outer space.

          

          Of course, society has not stood still since the Scottish Parliament was established and as a result of subsequent political
            developments, 2014 will see another referendum on Scottish independence, which is likely to lead to further change and adaption
            by law and legal sources regardless of the outcome of that referendum. 
          

          
            
              Activity 3: Reserved matter

            

            
              0 hours 15 minutes

              
                Take a moment to think about what you have read in Section 4 so far. The Scottish Parliament has devolved powers and there
                  are reserved matters on which only the UK Parliament can legislate. What would you consider to be the benefit of having reserved
                  matters?
                

              

              View discussion - Activity 3: Reserved matter

            

          

        

        
          4.2 Further information about devolution

          You might want to look at some other OpenLearn courses that consider devolution:

          
            	Nationalism, self-determination and secession

            	The politics of devolution

            	A Europe of the regions?

          

        

      

    

  
    
      
        5 The Scottish Parliament

        
          5.1 Legislative powers of the Scottish Parliament

          Section 5 will consider the legislative powers (law making) of the Scottish Parliament, and the procedures that Bills have
            to go through before they become law. A Bill is a draft Act, and there are a number of different types of Bill. A Public Bill
            seeks to change the general law or deals with matters of public policy. A Private Bill seeks powers for a particular organisation
            or individual that are in excess or in conflict with general law. If the Bill is passed it is enacted and becomes an Act and
            part of statute law (legislation).
          

          
            [image: Figure 4]

            Figure 4: Kathy Collins/Getty Images

            Figure 4 A view of the Scottish Parliament

          

        

        
          5.2 The limits of legislative competence

          Before devolution, all Bills affecting Scotland were introduced in, and subject to the procedures of the UK Parliament. Some
            of those Bills were limited in extent to Scotland, while others applied to the whole of the United Kingdom (although often
            with some distinct provisions applicable only to Scotland). You can learn more about the procedures for the UK Parliament
            in Section 6 of this course.
          

          Section 28(1) of the Scotland Act 1998 (this is a citation for an Act of Parliament. We will look at these in more detail
            later in the course) provided ‘subject to section 29, the Parliament may make laws, to be known as Acts of the Scottish Parliament’.
            Section 29 contains the limit on power to legislate. This is known as the limit of ‘legislative competence’ and is an important
            factor in the law making process of the Scottish Parliament.
          

          Legislative competence is defined according to five criteria, which are:

          
            	that the Parliament can only legislate for, or in relation to, Scotland

            	that it cannot legislate in relation to the ‘reserved matters’

            	that it cannot modify certain enactments (these include the Human Rights Act 1998, certain provisions of the Acts of Union
              and the European Communities Act 1972)
            

            	that any legislation must be compatible with the European Convention on Human Rights and with European Union law

            	that it cannot remove the Lord Advocate from his or her position as head of the system for criminal prosecution.

          

          If there is a dispute as to whether the Scottish Parliament has legislative competence, this would ultimately be decided by
            the courts. The concept of legislative competence is important because the Scotland Act requires the legislative competence
            of any Bill to be assessed before it is introduced in the Parliament, and also provides an opportunity for it to be challenged
            after a Bill is passed but before it can become law.
          

        

        
          5.3 Overview of the stages of a Bill

          The Scottish Parliament does not have power to legislate for England, Wales or Northern Ireland on reserved matters, and cannot
            create legislation which is incompatible with EU law or the ECHR. It must also follow the provisions of the Scotland Act 1998.
            Legislative competence is a way of determining whether an Act of the Scottish Parliament has been produced within the power
            of the Scottish Parliament.
          

          Section 29 of the Scotland Act 1998 provides:

          
            ‘An Act of the Scottish Parliament is not law so far as any provision of the Act is outside the legislative competence of
              the Parliament.’
            

          

          This represents a change in the legal culture of Scotland. Practising and academic lawyers had, until this point, been taught
            that an Act of Parliament was law. With the introduction of the Scottish Parliament, they must now ask whether the Act of
            Parliament is law.
          

          If an Act of the Scottish Parliament has been passed in an area where there is no legislative competence, then that Act can
            be challenged. Where such issues arise they will be determined by a court. The final court for the determination of these
            issues is the Supreme Court. The power to determine such cases was transferred to the Supreme Court in 2009 by the Judicial
            Committee of the Privy Council (JCPC). The Supreme Court and JCPC  share many of the same judges and administrative functions.
            The JCPC usually acts as a final court of appeal from colonies and some countries of the Commonwealth.
          

        

        
          5.4 How is law made?

          The Scotland Act 1998 provided minimum requirements for the process which was to be followed by the Parliament in creating
            law by considering and passing Bills. Section 36(1) of the Scotland Act 1998 required there to be at least three distinct
            stages to which Bills are subject, including a stage when members can debate and vote on the general principles of the Bill,
            a stage when they can consider and vote on its details, and a final stage when the Bill can be passed or rejected.
          

        

        
          5.5 Bills and the Scottish Parliament

          Bills in the Scottish Parliament are very similar, in terms of layout, structure and the conventions of legislative drafting,
            to Bills of the UK Parliament. This is primarily because the Acts of the Scottish Parliament (ASPs) to which they are intended
            to give rise form part of the UK ‘statute book’ alongside existing statute law.
          

          The progress of a Bill through the Scottish Parliament will depend on a number of factors, as not all Bills follow the same
            process. The difference between Public and Private Bills has already been explained. There are also a number of routes by
            which a Bill can be introduced:
          

          
            	Executive Bill – introduced by Cabinet Secretaries and Ministers

            	Member's Bill – introduced by a Member of the Scottish Parliament

            	Committee Bill – introduced by the convenor of a Parliamentary committee

            	Private Bill – introduced by an external person, company or group of people.

          

          All Bills submitted for introduction must be accompanied by various documents. These include:

          
            	Explanatory Notes

            	A Financial Memorandum

            	A Statement of Legislative Competence

            	A Policy Memorandum.

          

          Other requirements apply to Bills relating to the Budget and to Bills which seek to repeat existing legislation.

          One of the purposes of this process is to provide as much information as possible to ensure informed decision making.

          
            [image: Figure 5]

            Figure 5: Handout/Getty Images

            Figure 5 The Parliament chamber

          

          When the Bill is introduced to the Parliament there are three stages that it must go through: first, Stage 1, where there
            is consideration of the general principles of the Bill by the Parliamentary committee designated to deal with it. The committee
            will report back to Parliament and, if Parliament agrees to the Bill's general principles, it will be referred back to the
            committee. Stage 2 entails detailed consideration of the Bill, including any amendment proposed to it by the executive and
            opposition Members of the Scottish Parliament (MSPs). Stage 3 is where final consideration of the Bill takes place and Parliament
            vote on whether or not the Bill should be passed. The rest of this section looks at these three stages in more detail.
          

        

        
          5.6 Stages of an Executive Bill

          To provide a flavour of the consideration of Bills, we will now look at the stages of an Executive Bill.

          One of the unique features of the Scottish Parliament is its openness. There are processes for wide consultation, an open
            evidence process at committees, the ability of the public and interested parties to liaise directly with MSPs, and the ability
            to lobby for amendments to a Bill. For all these things the Scottish Parliament has received international recognition.
          

          An Executive Bill begins life through the formulation of policy by the party in power. If it is felt that legislation is required
            to achieve that policy, then a team is put together to draft a Bill. Whilst the draft Bill is being prepared, there is usually
            a process of public consultation. ‘Pre-legislative’ scrutiny may also take place. This means that the proposals or draft Bill
            may be considered by a Parliamentary committee. The committee chosen will be the one expected to consider the Bill when it
            is introduced to the Parliament. This procedure is useful as it allows members of the committee to familiarise themselves
            with the subject matter of the Bill at an early stage.
          

          When the draft Bill is finalised there is a three week period during which matters such as legislative competence are checked.
            At this point the Bill is also checked to ensure that it is set out in the proper form.
          

          Once the Bill has been introduced, Stage 1 of the consideration of the Bill takes place. This is outlined in the table below.

          
            Table 2 Stage 1 processes of the consideration of a bill

            
              
                
                  	Stage 1 Committee
                  	The function of the committee is to produce a Stage 1 report: the general principles of the Bill. In preparing this they:
                    
                    									
                      	look at the accompanying documents.

                      	may take evidence from witnesses.

                      	may ask for written evidence.

                      	consider, for an Executive Bill, whether sufficient consultation was undertaken before introduction.

                    

                  
                

                
                  	Stage 1 Report
                  	Committee report which will include a recommendation as to whether the general principles of the Bill should be agreed to.
                

                
                  	Stage 1 Debate
                  	Parliament decides whether to agree to the general principles of the Bill. Debates take place, amendments may be agreed or
                    the Bill may be returned to the committee for a further report. Where there is agreement the Bill moves to Stage 2.
                  
                

              
            

            

          

          The Stage 2 processes involve a more detailed consideration of the Bill by a committee. The Stage 2 committee could be a committee
            of the whole Parliament of which all MSPs are members, the committee producing the Stage 1 report, or another specialist committee.
            The Stage 2 process begins 11 whole sitting days after the completion of the Stage 1 process.
          

          At Stage 2 the role of the committee is to consider and dispose of proposed amendments to the Bill. Once the Stage 1 decision
            is taken, any MSP could lodge an amendment to the Bill. If amendments are agreed then the Bill is reprinted.
          

          Once Stage 2 has been completed, Stage 3 proceedings take place. Again, amendments can be proposed. The Bill is now heard
            by Parliament. Proposed amendments are dealt with first. Once these have been voted on Parliament must decide whether to pass
            the Bill. This is done by majority vote.
          

        

        
          5.7 Royal Assent

          Section 32 of the Scotland Act provides that a Bill, once passed, must be submitted for Royal Assent. This is done after a
            period of four weeks. During that time, the Bill may be subject to legal challenge by the Advocate General for Scotland, the
            Lord Advocate or the Attorney General, and may also be subject to an order made by the Secretary of State. The Presiding Officer
            may, however, submit the Bill for Royal Assent after less than four weeks if notified by all three Law Officers and the Secretary
            of State that they do not intend to exercise their powers of legal challenge.
          

          Royal Assent, when the Bill becomes an Act, is treated (under section 28(3) of the Scotland Act 1998) as taking place at the
            beginning of the day on which Letters Patent signed by the Queen are recorded in the Register of the Great Seal by the Keeper
            of the Registers of Scotland.
          

          When Royal Assent has been given, the Clerk of the Parliament writes the date of Royal Assent on the Official. The Clerk also
            assigns an ‘asp number’ in the form ‘2007 asp 1’ (for the first Act given Royal Assent in 2007). The Clerk then sends a certified
            copy of the Official Print to the Queen's Printer for Scotland, as authority to publish the Act. The Official Print itself
            is sent to the Keeper of the Records of Scotland for inclusion in the National Archives of Scotland (NAS). (NAS also hold
            the signed Letters Patent.)
          

        

      

    

  
    
      
        6 The UK Parliament

        
          6.1 Reserved and devolved matters

          As stated earlier, the UK Parliament will legislate on reserved matters and occasionally also on devolved matters, with the
            agreement of the Scottish Parliament. This section looks at the law-making process at Westminster. It is a very different
            process to that in the Scottish Parliament, and involves both Houses of the Westminster Parliament.
          

          An Act of the UK Parliament also starts off as a Bill, which, if approved by a majority in the House of Commons and the House
            of Lords, will become an Act of the Westminster Parliament. There are several types of Bills:
          

          
            	A Public Bill – this is the most common type of Bill. Public Bills deal with matters affecting the public generally and are usually introduced
              by a Government Minister. Most Bills are public and are introduced and supported by the Government.
            

            	A Private Members' Bill – a Private Members' Bill deals with matters affecting the public generally, but is introduced by a Member of Parliament
              who is not a Minister. Private Members' Bills are a type of Public Bill and should not be confused with Private Bills.
            

            	A Private Bill – deals with issues which affect only a very small number of people. For example, a Private Bill could deal with a matter
              affecting a single local authority. Private Bills are promoted by the group concerned. A Private Bill does not affect the
              general public as a whole.
            

          

          The rest of Section 6 will deal mainly with Public Bills and the procedural stages through which they must pass to become
            Acts of Parliament.
          

          
            [image: Figure 6]
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            Figure 6 The UK Parliament

          

        

        
          6.2 Preparing and drafting a Bill

          A period of preparation of a Bill allows time to scrutinise evidence on the policies underlying Bills, and to consider whether
            Bills can be improved before they are introduced. Proper preparation of a Bill should lead to better-informed debates on Bills
            when they are introduced, and may save time by identifying problems at an early stage. This period of pre-legislative scrutiny
            allows valuable time for consideration, and therefore helps to avoid introducing laws that are unworkable. Consultations are
            organised by the Government Department responsible for the Bill, and may include the following:
          

          
            	The Government Department will publish a Green Paper outlining the ideas for a Bill, and seek comments and advice from affected
              organisations. These comments are summarised by civil servants and passed on to the relevant Minister.
            

            	The Department may then publish a White Paper which outlines firm proposals which will be contained in the Bill. This White
              Paper will form the basis of the Bill to be introduced to Parliament.
            

            	The Bill is drafted by Parliamentary draftsmen who are lawyers skilled in drafting Bills. They must ensure that the Bill is
              clear and unambiguous.
            

          

        

        
          6.3 Procedure by which Bills become law

          In order to become an Act of Parliament, a Bill will have to be passed by both the House of Commons and the House of Lords.
            A Bill may start in either the House of Commons or the House of Lords, with the exception of Finance Bills, which always start
            in the House of Commons. A Finance Bill is introduced by the Government shortly after the Budget to bring the Government's
            tax proposals into law.
          

          Before the Bill can become an Act of Parliament it must undergo a number of stages.

          
            6.3.1 Stages of a Bill in Westminster

            
              	First reading: The title of a Bill is read out and copies of it are printed, but no debate takes place. There will be a vote on whether
                the House wishes to consider the Bill further.
              

              	Second reading: The general principles contained in the Bill are debated by MPs. Frequently, the second reading stage is the point at which
                public attention becomes drawn to the proposal through press coverage, and on occasion, vociferous campaigns for and against
                the Bill by groups affected by the Bill. At the end of this debate a vote is taken – a majority of the Members of Parliament
                must be in favour of the Bill in order for it to progress any further.
              

              	Committee stage: At this stage a detailed examination of each clause of the Bill is undertaken by a committee of between 16 and 50 MPs. The
                committee subjects the Bill to line-by-line examination and makes amendments. The committee which carries out these discussions
                comprises MPs representing the different political parties roughly in proportion to the overall composition of the House of
                Commons. There will therefore be a Government majority on the committee; however, an attempt is made to ensure representation
                by minority parties. The membership of the committee will usually be those Members of Parliament with a special interest in,
                or knowledge of, the subject of the Bill under consideration. For Finance Bills the whole House will sit in committee; this
                is because Finance Bills are very complex Bills.
              

              	Report stage: A Bill that has been amended in committee stage is reviewed by the House where it started. The amendments will be debated
                in the House and accepted or rejected. Further amendments may also be added.
              

              	Third reading: This is the final vote on the Bill. It is almost a formality, since a Bill which has passed through all the stages above
                is unlikely to fail at this late stage. In fact in the House of Commons there will only be a further debate on the Bill if
                at least six MPs request it. In the House of Lords there may sometimes be amendments made at this stage.
              

              	The House of Lords: The House of Commons and the House of Lords must finally agree on the text of a Bill. If a Bill started life in the House
                of Commons, it is now passed to the House of Lords where it goes through all of the stages outlined above. If the House of
                Lords makes amendments to the Bill, then it will go back to the House of Commons for it to consider those amendments.
                If the House of Lords votes against a Bill it can go back to the House of Commons and become law if the House of Commons passes
                  it for the second time. The reason for this is that the House of Lords is not an elected body and its function is to refine
                  and add to law rather than oppose the will of the democratically elected House of Commons. As part of their election manifestos
                  at the previous general election Labour, the Conservative Party and the Liberal Democrats all promised moves towards an elected
                  or partly elected House of Lords. The coalition government proposed plans for reform of the House of Lords, which aimed to
                  make it more representative. The proposals for reform met for stiff opposition: some MPs were concerned that reform may undermine
                  the  power of the democratically elected House of Commons various other concerns were raised in relation to reform and the
                  plans have been shelved for now.
                

                If the Bill started in the House of Lords it then passes to the House of Commons and travels through the stages discussed
                  above.
                

                You may have noted that there is opportunity for Parliamentary debate and discussion at all stages, except the initial stage.
                  This process enables politicians from all of the parties to participate in Parliament. The debate and discussion also allows
                  the Government the opportunity to reflect on its proposed laws, and modify them if necessary. There is therefore an intricate
                  web of politics woven into what otherwise might appear a rather mechanical procedure for making law.
                

              

              	Royal Assent: The monarch formally assents to a Bill in order for it to pass into law. Royal Assent has never been withheld in recent
                times. Queen Anne was the last monarch to withhold a Royal Assent, when she blocked a Scottish Militia Bill in 1707. The Queen
                feared a Scottish militia might be turned against the monarchy.
                Since the sixteenth century no monarch has actually signed a Bill themselves. Instead, the Queen signs what are known as Letters
                  Patent which announce that the Queen has given her assent. Alternatively the Queen signs a document known as a Commission
                  which commands certain Lords, known as Royal Commissioners, to let both Houses of Parliament know that Royal Assent has been
                  given.
                

                Once Royal Assent has been given the Bill is an Act of Parliament.

                Following the Royal Assent the Act of Parliament will usually come into force on midnight of that date. However, there has
                  been a growing trend for Acts of Parliament not to come into force immediately. Instead the Act itself either states the date
                  when it will commence, or the Act passes responsibility to the appropriate minister to fix the date when the Act will come
                  into force. In the latter case the minister will bring the Act into force by issuing a commencement order.
                

              

            

          

        

      

    

  
    
      
        7 Reading an Act of the Scottish Parliament

        In this section we will explore what an Act of Parliament looks like, how Acts of Parliament are structured, and how you should
          read an Act of Parliament.
        

        Copies of all Acts of the Scottish Parliament are kept in the National Archives of Scotland and online at www.legislation.gov.uk. Copies of all Acts of the UK Parliament have been kept since 1497. Most of these are kept in the House of Lords Record Office
          in the Victoria Tower at Westminster, and are available for public inspection on arrangement with the Clerk of the Records.
        

        Some Acts of Parliament are clearly written, meaning that you can easily understand exactly what was intended and what ‘the
          law’ is on a particular subject. Unfortunately, many Acts of Parliament are very difficult to understand. Acts of Parliament
          tend to include a lot of exceptions to the Act, and cross-references to other Acts. This can make it very hard to understand
          what an Act means. In addition, over time Acts are often amended and it can be difficult to discern the up to date position
          on the law where there has been such amendment.  
        

        However, with some understanding and practice Acts become more approachable to read, and it becomes easier to identify the
          current legal position as described in the legislation. In the following activity we will practise how to read an Act of Parliament.
          You will also be asked to identify specific things about the legislation. This activity encourages you to take some time to
          examine the physical layout of an Act of Parliament in order to improve your understanding of how laws are made in Parliament.
        

        
          
            Activity 4: Reading an Act of Parliament

          

          
            0 hours 40 minutes

            
              Read the Act linked below and answer the following questions:

              
                	What is the purpose of the Act?

                	What road bridges are mentioned in the Act?

                	How is the Act cited?

                	When was the Act passed by the Scottish Parliament?

                	When did the Act receive Royal Assent?

                	When does the Act come into force?

              

              Click here to open the Abolition of Bridge Tolls (Scotland) Act 2008
              

            

            View discussion - Activity 4: Reading an Act of Parliament

          

        

        Transport is one of the areas where some matters were reserved. If the Scottish Parliament did not have legislative competence
          to pass this Act then it could be open to challenge. No such challenge has been made, so the Act can be regarded as having
          the force of law once a commencement date has been stated.
        

        It may have taken some time to locate the answers for each of the questions. Reading legislation is a particular skill and
          with practice it becomes easier to navigate through legislation and to hone in on the relevant information. 
        

      

    

  
    
      
        8 Where do the ideas for an Act of Parliament come from?

        Ideas for an Act of Parliament can come from many sources. You have explored the different types of Bills that exist, and
          been introduced to the idea that laws need to respond to social and political change. The list that follows is not exhaustive,
          but is intended to provide an illustration of the range of bodies interested in law and changes in the law.
        

        Political party manifestos

        Party manifestos and pre-election promises are influenced by what politicians believe the public will vote for. The Government
          is not, however, legally bound to introduce any pre-election promises.
        

        Public opinion

        Members of the general public can influence Members of Parliament to introduce Private Members' Bills. The media can harness
          public opinion in order to pressure Parliament to make new laws.
        

        National emergency or crisis

        Legislation may be passed because of some national emergency or crisis which emerged during the Government's period in office.

        Royal Commissions

        Royal Commissions occasionally report to Parliament with recommendations for legislation which may be taken up as part of
          the Government's legislative programme. Royal Commissions are advisory committees established by the Government – though formally
          appointed by the Crown, hence the ‘royal’ – to investigate any subject the Government of the day sees fit to refer to one.
          They are often used for non-party political issues, or for issues that a Government wishes to be seen as addressing in a non-party
          political way.
        

        The Scottish Law Commission

        Another source of legislation is the recommendations of the Scottish Law Commission. It was created in order to review and
          make recommendations about any areas of the law which it felt to be in need of reform.
        

        Private Member's Bill

        Individual Members of Parliament have the power to introduce their own legislation, known as a ‘Private Member's Bill’. Private
          Members' Bills may be the result of an MSP being approached for support for a proposal put forward by particular interest
          groups operating outside Parliament. Alternatively, Private Members' Bills may originate from a government suggestion to an
          MSP that he or she propose a particular measure.
        

        Pressure groups

        A pressure group can be described as an organised group that exists for the purpose of permanently representing particular
          interests. Pressure groups do not generally put up candidates for election, but seek to influence government policy or legislation.
          They can also be described as ‘interest groups’, ‘lobby groups’ or ‘protest groups’. In Britain, the number of political parties
          is very small, whereas the number of pressure groups runs into thousands. A pressure group can be a huge organisation like
          the CBI (Confederation of British Industry), which represents approximately 150,000 businesses, but it can also be a single-issue
          locally based organisation.
        

        The aim of all pressure groups is to influence the people who actually have the power to make decisions. Pressure groups provide
          a means of popular participation in national politics between elections. They are sometimes able to gather sufficient support
          to force Government to amend or even repeal legislation. There is considerable evidence of successful pressure group campaigns
          that have changed government policies.
        

      

    

  
    
      
        9 Subordinate legislation

        The time available to committees and the Scottish Parliament is limited. The Parliament sits on Tuesdays, Wednesdays and Thursdays.
          Committees will normally meet on a Tuesday or Wednesday (occasionally Monday). This means that it may not be possible to hear
          all detailed aspects of a particular area of legislation quickly. A system, similar to the one used in the UK Parliament,
          has therefore been developed to allow for the creation of subordinate legislation.
        

        An Act of Parliament is referred to as primary legislation. Subordinate legislation is the term used to refer to legislation
          which is made under the authority of an Act of Parliament (it is also sometimes referred to as secondary legislation). An
          Act of Parliament may give a Minister or some other body power to make detailed regulations in a specified area, or the responsibility
          for stating the date an Act will come into force. Subordinate legislation is a highly effective method of producing detailed
          legislation. In passing a Bill the Scottish Parliament accepts its principles and general objectives, but can use subordinate
          legislation for the detail or implementation.
        

        The PDF linked below contains the delegated legislation which was made under Section 4 (2) of the Abolition of Bridge Tolls
          (Scotland) Act 2008.
        

        Click here to open the Commencement Order for the Abolition of Bridge Tolls (Scotland) Act 2008
        

      

    

  
    
      
        10 How can a citizen become involved in this law-making process?

        As one of our constitutional duties citizens are expected to vote in Parliamentary elections. Both MSPs and MPs are elected.
          In voting in those elections a citizen is becoming involved in law making (even though they may not realise this).
        

        The Scottish Parliamentary process has been designed to be as open as possible. This is reflected not only in the procedures
          that have been established, but also in the design of the Parliament building itself. The debating chamber, which was central
          to the design for the Scottish Parliament, was designed to reflect the Parliament's commitment to openness. The Mace presented
          by the Queen at the opening of the Scottish Parliament, on 1 July 1999, is engraved with the words, ‘wisdom’, ‘justice’, ‘compassion’
          and ‘integrity’. These are designed to represent the aspirations of the people for MSPs.
        

        
          
            Activity 5: How can I become involved in law making of the Scottish Parliament?

          

          
            0 hours 20 minutes

            
              Reflect on what you have read in this course then make a list of all the ways in which you feel you could become involved
                in the law making processes of the Scottish Parliament.
              

            

            View discussion - Activity 5: How can I become involved in law making of the Scottish Parliament?

          

        

        As we learnt earlier in the course, the Scottish Parliament has achieved international recognition for its openness and the
          way in which it provides opportunities for its citizens to become involved.
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          Figure 7: Scottish Parliamentary Corporate Body – 2008

          Figure 7 Presentation of a petition to the Scottish Parliament

        

      

    

  
    
      
        11 General study and legal study skills

        
          11.1 Reading

          
            
              Activity 6: Reading unfamiliar information

            

            
              0 hours 30 minutes

              
                Read the extracts provided in Box 1 below. Don't worry if you are not familiar with all the words and language used. Make a note of how you react to the extracts,
                  and what you remember by way of information from them once you have finished reading them.
                

                
                  
                    Box 1

                  

                  
                    
                      Law is, indeed, a part of human culture, of ‘that complex whole which includes knowledge, belief, art, morals, law, custom
                        and any other capabilities acquired by man as a member of society.’ It is both a product of civilisation, in that wherever
                        groups of individuals have attained that stage of organisation and of control over their environment which we call civilisation,
                        some kind of legal ordering of society is found, and it is also an essential of the continuance and development of civilisation,
                        in that without a legal order to regulate conflicting claims and to resolve differences, civilisation would slip back into
                        anarchy. The intimate connection between the legal system and the general culture of our society is well illustrated by the
                        extent to which legal institutions are pictured in literature and legal phraseology has penetrated into common speech.
                      

                      (Walker, 1981, pp. 6–7)

                    

                     

                    
                      ‘Law is the wisdom of the old’, says Auden, but neither law nor lawyers strike me as repositories of any sort of wisdom at
                        all. What we normally distil is convenient sagacity: ways around statutes, the likely outcome of precedents, the tactics which
                        may triumph at trial. At a functional workaday level, the law is a mechanism for reducing the level of grievance in a society.
                        It serves to let blood, mostly with clinical skill although sometimes by leeches whose conduct has inspired most of the lawyer
                        jokes through the ages. We get results for clients by constructing arguments which win the day because they are judged better
                        than the arguments offered by the other side. If that seems a weary, jobbing definition, it is less cynical than the one offered
                        by the American realist school of jurisprudence, that ‘law is what officials do in fact’.
                      

                      (Robertson, 1999, p. xi)

                    

                  

                

              

              View discussion - Activity 6: Reading unfamiliar information

            

          

          The next activity provides an opportunity for you to think about reading and answering questions.

          
            
              Activity 7: Reading and answering questions

            

            
              0 hours 30 minutes

              
                Please read the material in Box 2 and then answer the questions that follow.
                

                
                  
                    Box 2

                  

                  
                    The Bill for this Act of the Scottish Parliament was passed by the Parliament on 2nd November 2006 and received Royal Assent
                        on 8th December 2006.

                    An Act of the Scottish Parliament to provide for the establishment and functions of the Scottish Commission for Human Rights.

                    General functions

                    2 General duty to promote human rights

                    
                      	(1) The Commission's general duty is, through the exercise of its functions under this Act, to promote human rights and, in
                        particular, to encourage best practice in relation to human rights.
                      

                      	(2) In this Act, “human rights” means–
                        									
                          	(a) the Convention rights within the meaning of section 1 of the Human Rights Act 1998 (c. 42), and

                          	(b) other human rights contained in any international convention, treaty or other international instrument ratified by the
                            United Kingdom.
                          

                        

                      

                      	(3) In this section, “promote”, in relation to human rights, means promote awareness and understanding of, and respect for,
                        those rights.
                      

                    

                    [……]

                    8 Power to conduct inquiries

                    
                      	(1) The Commission may, in relation to any matter relevant to its general duty, conduct an inquiry into the policies or practices
                        of–						
                        							
                          	(a) a particular Scottish public authority,

                          	(b) Scottish public authorities generally, or

                          	(c) Scottish public authorities of a particular description, in connection with the matter.

                        

                      

                      	(2) Subsection (1) is subject to section 9.

                      	(3) The matter in relation to which an inquiry is conducted is referred to in this Act as the “subject matter” of the inquiry.

                      	(4) Before taking any step in the conduct of an inquiry, the Commission must–
                        									
                          	(a) draw up–

                          	  (i) terms of reference for the proposed inquiry, and

                          	  (ii) a summary of the procedure to be followed in the conduct of the inquiry,

                          	
                            (b) give notice of–

                          

                          	  (i) the proposed inquiry,

                          	  (ii) its terms of reference, and

                          	  (iii) the summary of procedure,

                          	to each relevant Scottish public authority, and

                          	(c) publicise–

                          	  (i) the proposed inquiry,

                          	  (ii) its terms of reference, and

                          	  (iii) the summary of procedure,

                          	in such manner as it considers appropriate to bring them to the attention of any other persons likely

                        

                      

                    

                    [……]

                    19 Meaning of “Scottish public authority”

                    
                      	In this Act, “Scottish public authority” means–

                      	(a) any body or office which, or office-holder who, is–

                      	  (i) a part of the Scottish Administration, or

                      	  (ii) a Scottish public authority with mixed functions or no reserved functions, and

                      	(b) any other person who is a public authority within the meaning of the Human Rights Act 1998 (c. 42), but only in so far
                        as the public functions exercisable by the person–
                      

                      	  (i) are exercisable in or as regards Scotland, and

                      	  (ii) do not relate to reserved matters.

                    

                    Source: Scottish Commission for Human Rights Act 2006

                  

                

                Questions

                
                  	On what date was the Bill for the Act passed?

                  	What are the duties of the Scottish Commission for Human Rights?

                  	What must the Scottish Commission for Human Rights do before they take any steps to conduct an inquiry?

                  	How is ‘Scottish public authority’ defined?

                

              

              View discussion - Activity 7: Reading and answering questions

            

          

          You may have found some of the terminology in the extract in Activity 7 strange or unfamiliar; don't worry about this. The
            purpose of the exercise was to read and find information in order to answer a question.
          

        

        
          11.2 Note taking

          Different ways of note taking include:

          
            	Re-writing:
              Here, the rewording of main parts in a course or article is undertaken. The advantage of this method is that you have thought
                about course concepts and ideas, and put them into your own words. Here you are summarising points and trying to do this concisely.
                This does not mean copying directly from the text (unless it is a short quotation you have referenced and chosen to illustrate
                a point).
              

            

            	Linear notes:						
              This is the most common way in which people take notes, but does not suit everyone. This method uses numbers, bullet points,
                lists and abbreviations to make short notes.
              

            

            	Concept method/programmatic notes:			
              This can take extra time, but provides a useful way of note taking if you learn best from visual images. To be able to take
                notes in this way you need to be able to get to the ‘bones’ of a concept/idea/argument.
              

            

            	Highlighting:
              Many students find it helpful to highlight key ideas and concepts in their books as they go along. This assists in locating
                information quickly, and aids memory. Whilst useful, especially if you are short of time, this method does have some disadvantages.
                At first you are likely to find yourself highlighting too much. You also do not practise summarising and making notes in your
                own words. It may also hinder fresh ideas when you read something for the second or third time. Despite these disadvantages,
                you may find this especially useful at the start of your studies.
              

            

          

          An example of note taking using highlighting can be found in the next activity.

          Remember, taking notes will depend on:

          
            	the way you think

            	the type of text/activity

            	the purpose of the notes

            	the amount of time you have available.

          

          Note taking can make studying more satisfying, especially when it helps you to work through an area. However, it can also
            hold up your progress and make the course dull, especially if you feel you have to take notes all the time. Think carefully
            about how and when you will take notes, what type of notes you will make, how detailed they should be, and the purpose for
            which you are taking notes. This will help to ensure that you are making good use of your note taking skills.
          

          
            
              Activity 8: Note taking

            

            
              0 hours 20 minutes

              
                Read the following extract and make notes on it. Your notes should identify who were the petitioners, who were the original
                  respondents and which Act was being challenged.
                

                
                  
                    Box 3: Extract from a case
                    

                  

                  
                    In this petition for judicial review the petitioners challenged the validity of the Protection of Wild Mammals (Scotland)
                      Act 2002, an Act of the Scottish Parliament. The petitioners were aggrieved by the prohibition by that Act of mounted foxhunting
                      with dogs. The first four petitioners were individuals, namely a self-employed manager of foxhounds, a farmer and two landowners.
                      The remaining five were all unincorporated associations. Two were hunts engaged in foxhunting with dogs, one was an association
                      which supported such hunting, and the final two were the Countryside Alliance (which represented people involved in the life
                      of the countryside) and the Masters of Foxhunting Association (the governing body of foxhunting). The respondents were originally
                      the Advocate General for Scotland and the Scottish Ministers (represented by the Lord Advocate). The Lord Ordinary dismissed
                      the petition and the petitioners reclaimed. The original petition had sought various orders. However, in the reclaiming motion
                      the petitioners sought only reduction of the 2002 Act on the ground that it was ultra vires the Scottish Parliament, in terms
                      of s.29 of the Scotland Act 1998, in that it violated certain rights under the European Convention of Human Rights.
                    

                    Source: Extract from Scottish Case Digests, ‘Adams and others v The Scottish Ministers’, hearing date 28 May 2004 taken from
                      LexisNexis Legal Database
                    

                  

                

              

              View discussion - Activity 8: Note taking

            

          

        

      

    

  
    
      
        Conclusion

        This free course, An introduction to law in contemporary Scotland, provided an introduction to studying Law. It took you through a series of exercises designed to develop your approach to
          study and learning at a distance and helped to improve your confidence as an independent learner.
        

        This OpenLearn course provides a sample of level 1 study in Law.
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        Keep on learning
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          Study another free course
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        Activity 1: What is law?

        Question 1

        Discussion

        Question 1

        There is no correct way in which to answer this question, as there are a number of ways in which you could have come into
          contact with law in the last 24 hours. Having taken some time to consider the question, you may find that you have encountered
          the law much more than you first thought. The way you answer the question will depend on factors such as whether you went
          to work, whether you travelled, whether you went on a night out with friends, whether you visited your doctor or took children
          to school; it will depend on where you live and your personal circumstances. Have a look at the list that follows, as some
          of these contacts with the law may also appear on the list that you made.
        

        
          	Travel – if you drive a car then you have to drive in an appropriate manner to comply with the law, taking reasonable care for the
            safety of other road users, obeying the speed limit, and ensuring that the car is roadworthy and that you have appropriate
            insurance to allow you to drive. If you have travelled by public transport, such as a bus or train, then a fare would have
            been payable or a bus pass or rail card shown. 
          

          	Employment – if you work then you have a contract with your employer. A wide number of legal rules have to be complied with. One example
            is the contract of employment which sets out certain rights and duties. By entering in to the contract you have agreed to
            adhere to fulfil these duties and your employer has acknowledged your rights.
          

          	Leisure activities – you may have gone to the cinema or for a meal. Here you have entered in a contract to pay for the services you receive
            (the film or the meal). The cinema owners and restaurant owners have to comply with laws that ensure your safety, and a restaurant
            also has to comply with strict food and hygiene regulations.
          

          	Bought a top-up for a mobile phone – there is a contract that the service provider will allow you to make calls on their network for the time that amounts to
            the value of the top up.
          

          	Using a social networking site – by signing up to the website you have agreed to use the website in accordance with certain terms and conditions. In addition
            there are laws which will regulate the types of posts that are deemed unacceptable.
          

        

        These represent just a few examples, and they do not include direct contact with those involved with the law, for example
          police officers. So you can see that law touches on various aspects of our lives even when we are not consciously aware of
          it doing so.
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        Activity 1: What is law?

        Question 2

        Discussion

        Question 2

        Again, there was no one way in which to approach this question.  Here is a suggested answer:

        
          	They were rules.

          	They were rules which had the status of law (they weren't something we had agreed with a friend, for example, that we would
            meet at 11am today for coffee, or with a group, for example that the amateur dramatics group would meet every Monday night
            at 7pm).
          

          	There were sanctions (penalties) which could be applied if the rules were broken, for example for speeding you could get points
            on your driving licence and a fine; if you fail to honour a contract you may be asked to pay compensation (often referred
            to in legal terms as damages).
          

          	In order for the sanctions to be applied, someone or somebody had to do something.

        

        The suggested answer above helps us to approach the question ‘what is law?’. Law is a set of rules created by state institutions
          which make legal rules (laws) through the authority of the state. The legal rules have sanctions which are recognised by the
          state and enforced by state authorised bodies. This is quite a wordy definition, but it highlights some of the important factors
          in law making:
        

        
          	the authority of the state is needed

          	only certain institutions can make law

          	the institutions that make law have been given the authority to do so

          	that sanctions exist for breaking the law

          	the sanctions are imposed by those given state authority to do so.

        

        Let's look back at one of the examples in Question 1: speeding. The law on speeding is created by Parliament, and if someone
          is guilty of speeding they may be stopped by a police officer and charged with speeding. This matter may then be taken to
          court. If the person is found guilty they may be given points on their licence and fined a sum of money.
        

        In summary, one way of defining law is as a system of rules laid down by a body or persons with the power and authority of
          the state to make and enforce that law. The question of defining the state is addressed later in these materials.
        

        When we discuss law in the context of legal study this tends to imply the ability to find the law, and we know how to identify
          it. This is why it is important to address the question ‘what is law?’. 
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        Activity 2: Where does Scots law come from?

        Discussion

        The definition of law in Section 1 involves state institutions, which had been given the authority to make law. The extracts were taken from a range of sources
          including state institutions and others from an experienced legal academic (Walker) and lawyer (Robertson). In deciding whether
          an extract was a source of law, the definition of law was helpful, because it indicated that it was the role of certain state
          institutions to make law (and that it is only state institutions with the appropriate authority that can make law). Parliament
          and the courts would fit within the definition of state institution, and part of their role is law making.
        

        Box 1 contains the statements by the legal academic and legal practitioner. While they may both have the potential to influence
          the development of a particular legal area by expressing their opinion, they do not represent sources of law as they are not
          state institutions carrying the appropriate authority.
        

        Box 2 contains an extract from the Scottish Commission for Human Rights Act 2006. This Act was produced by the Scottish Parliament,
          which is one of the sources of law in Scotland. The beginning of the extract provided a clue as it starts ‘The Bill for this
          Act of the Scottish Parliament was passed by the Parliament on 2nd November 2006 and received Royal Assent on 8th December
          2006’.
        

        Box 3 contains a summary of a legal case. The case concerned a challenge to the validity of the Protection of Wild Mammals (Scotland)
          Act 2003. The Act was produced by one of the sources of law in Scotland, the Scottish Parliament. Legal cases themselves can
          sometimes be a source of law if they fulfil certain criteria.
        

        Don't worry if you haven't covered all these points. The purpose of the activity was to enable you to start thinking about
          where law comes from using extracts that were already familiar to you.
        

        The ultimate source of law in Scotland is the state. In Section 1 we considered the definition of ‘law’. Key to that definition was the authority of the state and the existence of specific
          state institutions which could make law or impose sanctions. The state issues authoritative statements about what the law
          is through its legislature (the Scottish Parliament and UK Parliament) and courts. The legislature and courts are the institutions
          which have the authority of the state to make law. 
        

        This may seem straightforward at first glance. However, the institutions carrying authority of the state to make law have
          changed over time and do not exist in a vacuum. Political, social and economic changes have an influence on the state, and
          therefore, in turn on law making. The legal history of Scotland is a long and complicated one, and as great political and
          social change has taken place, so have changes in the legal culture and sources of law. Some of the changes are relatively
          recent such as the Scottish Parliament and the European Convention on Human Rights or European Union (EU). Some are centuries
          old, such as the Court of Justiciary. As new sources have emerged, they have been required to interact with the existing sources
          and work alongside each other.
        

        The sources of law in contemporary Scotland therefore include the Treaties of the European Union and the laws made under these,
          Acts of the Scottish Parliament, Acts of the UK Parliament, Acts of the former Parliaments of Scotland and of Great Britain,
          delegated legislation authorised by those Acts, judicial decisions of the superior courts, certain books recognised by the
          courts as authority, accepted customs and the principles of equity.
        

        The Scottish Parliament is the most recent source of law in Scotland and now plays an important role in law making.

        Two other sources have emerged within the past 70 years as a result of the experiences of, and hardship caused by, the Second
          World War in Europe. Those experiences led to a desire to create a society and culture in which such events would not happen
          again. In turn, this led to two areas of development: one for political and economic stability, and one to protect the rights
          of individuals. The one area led to the development of the European Community commonly referred to now as the European Union;
          the other to the establishment of the Council of Europe and the European Convention on Human Rights.
        

        Whilst those three sources represent recent sources, other much older sources still exist. Acts of the Scottish Parliaments
          to 1707, the Parliament of Great Britain from 1707 to 1800, and the Parliament of the United Kingdom from 1801 can still act
          as a source of law today.
        

        Common law historically meant law which was common throughout the land. The term, in Scots law, now usually refers to case
          law (involving the use of judicial precedent) and is another important source of law. Not every aspect of the law is set out
          by Acts of Parliament. Some areas, such as criminal or employment law, are dominated by Acts and delegated legislation; other
          areas, such as delict (which is the area of law concerned with civil  as opposed to criminal wrongs), have developed through decisions made by judges in the cases they have tried. Generally speaking,
          common law exists only where there are no Acts or delegated legislation. This is because there is a recognition that a Parliament,
          which is democratically elected, is the supreme law making power.
        

        Common law is based on a system of precedent. Precedent is when a decision made by a court satisfies certain guidelines as
          to the weight it carries and establishes a legal rule which can be relied upon in subsequent cases.
        

        When a judge makes a decision in a case they issue a judgement that:

        
          	represents the determination of a legal dispute between parties

          	represents the application of a principle of law to certain facts

          	follows the principle of stare decisis. This means that when there is a decision in a previous case based on similar facts and raising the same principle of law,
            i.e. a precedent, that precedent will be followed.
          

        

        Generally, statements made by legal writers do not represent a source of law. However, in Scotland, some authority is given
          to certain writers who covered in their writing the whole law of Scotland. These are commonly referred to as the institutional
          writings. The institutional writings may occasionally be relied upon as a statement of the law when there is no Act or case
          authority to cover a set of circumstances. These writers include Viscount Stair (1681, The Institutions of the Law of Scotland),
          Sir Thomas Craig (1655, Jus Feudale), and Professor John Erskine (1773, An Institute of the Law of Scotland).
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        Activity 3: Reserved matter

        Discussion

        There are a number of reserved matters. They include constitutional issues, foreign policy, defence and national security,
          data protection, ordnance survey, firearms, employment legislation, etc. There are a number of benefits to having reserved
          matters. Here are some suggested answers, though you may have thought of others:
        

        
          	It means that the Scottish Parliament has more time to devote to Scottish issues, it saves time.

          	It allows the UK Parliament to legislate in areas where there is likely to be agreement (Scottish MPs still sit in the UK
            Parliament).
          

          	It could be seen to prevent duplication of debate in both Parliaments.

        

        The relationship between the Scottish and UK Parliaments is continuing to develop. As you have learnt, in addition to usual
          procedure regarding devolved and reserved matters it may suit the Scottish Parliament to allow the UK Parliament to legislate
          in a devolved matter. Protocols have therefore emerged for the use of these powers.
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        Activity 4: Reading an Act of Parliament

        Discussion

        The answers to the above questions are as follows:

        
          	The purpose of the Abolition of Bridge Tolls (Scotland) Act 2008 is to abolish road bridge tolls.

          	A number of road bridges were mentioned in the Act: the Forth Road Bridge in section 1, Tay Road Bridge in section 2, and
            Erskaine Bridge in Schedule 2, parts 1 and 2.
          

          	Section 4 (1) says that the Act should be cited as the Abolition of Bridge Tolls (Scotland) Act 2008.

          	The Act was passed by the Scottish Parliament on 20 December 2007.

          	The Act received Royal Assent on 24 January 2008.

          	We do not know when the Act came into force from the information in the Box. Section 4 (2) tells us that the Act will come
            into force on the day appointed by statutory instrument.
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        Activity 5: How can I become involved in law making of the Scottish Parliament?

        Discussion

        There are a number of ways of becoming involved in the law making process you could have identified.

        These include:

        
          	Taking part in the elections for MSPs – elections for MSPs are held every four years.

          	Writing to a Parliamentary committee to give your viewpoint.

          	Writing to an MSP on a particular issue.

          	Lobbying an MSP to make an amendment to a Bill.

        

        There are also other ways you can become involved:

        
          	You could stand for elections as an MSP (you need to be over 21 and could stand as an independent candidate or as a candidate
            for a political party).
          

          	You can take place in online debates using the discussion forums on the Scottish Parliament website.

          	If you have specialist knowledge you can register as a potential advisor to a committee.

          	You could submit a petition to the Parliament asking for the introduction of a new law or change of an existing one (or that
            they look into a matter of public interest or concern).
          

          	You could become involved in a Cross-Party Group. These provide an opportunity for MSPs, individuals and organisations to
            meet and discuss areas of interest.
          

          	You could attend a committee event. These are held throughout Scotland to discuss issues with the public.
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        Activity 6: Reading unfamiliar information

        Discussion

        You may have found one of the extracts more interesting than the other. Both were written in less approachable language than,
          for example, a newspaper, magazine article or novel. Each comes from a book written about the law. Both authors are highly
          respected. One of the authors is a legal academic, the other a legal practitioner. They look at what the law is, but do so
          in different ways. Geoffrey Robertson considers how the law operates in practice and the importance of being able to construct
          arguments and use existing laws. Law is a tool used by society for resolving disputes. Walker considers the part played by
          law in developing and maintaining a civilised culture.
        

        In the extracts you are likely to have identified words that you didn't understand. When you did so, how did you approach
          this? Did you read the words or extract twice; did you look up words you didn't understand in a dictionary? How did you make
          sense of each extract? Both extracts have used words which are likely to be unfamiliar to you. This is because they use some
          technical legal terms such as ‘precedent’ and ‘statute’. One extract presents one view of what happens in the practice of
          law. One extract presents the view that law is fundamental to a civilised society. As part of this course you will be introduced
          to some technical legal language. It will take some time before you remember what each new term means.
        

        There are many different types of reading strategy, and there is no one correct way in which to approach reading. What is
          important is that you think about how you read, and prepare yourself for the reading that you are required to do. Here are
          some tips:
        

        
          	Aim to understand rather than memorising what you read.

          	Be an active reader – be ready to record your thoughts and ideas as you read.

          	Highlight key words or points with a highlighter pen, or underline them.

          	Read with a purpose; know why you are reading, what knowledge you hope to gain. Are you reading to answer a particular question?
            Or to learn about a particular topic?
          

          	Read in meaningful chunks by skim reading a section first to get a general feel for the topic, then re-reading more slowly
            in smaller chunks, and make notes as you go.
          

          	Avoid eye strain, make sure the light in the room you are reading is good.

          	Read in a comfortable position.
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        Activity 7: Reading and answering questions

        Discussion

        In order to answer each question you needed to identify relevant information by reading through the extract. As you read through
          the extract from the Act, you may have noticed that there were some numbers included as part of the text – these are known
          as the section numbers of the Act.
        

        
          	The Bill for the Act was passed by the Scottish Parliament on 2 November 2006.

          	The duties of the Commission are to promote human rights and encourage best practice in respect of human rights. This is to
            be achieved through the powers they have been given by the Act. These were outlined in Section 2 of the Scottish Commission
            for Human Rights Act 2006.
          

          	Before any steps are taken to conduct an inquiry, the Commission must do a number of things:				
            							
              	(a) draw up terms of reference

              	(b) summarise the procedure to be used at the inquiry

              	(c) give notice of the inquiry, the terms of reference and procedure

              	(d) publicise the inquiry, its terms of reference and the procedures.

              	The notice must be given to relevant public authorities, and any publicity must bring the inquiry to the attention of likely
                interested parties.
              

            

          

          	Scottish public authority is defined by Section 19 of the Scottish Commission for Human Rights Act 2006. It includes any body
            or office forming part of the Scottish Administration and any other body defined by the Human Rights Act 1998 where there
            are public functions exercisable in Scotland which have not been devolved.
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        Activity 8: Note taking

        Discussion

        There were a number of ways in which you could have taken notes, for example by highlighting the original text (represented
          in bold below):
        

        
          In this petition for judicial review the petitioners challenged the validity of the Protection of Wild Mammals (Scotland) Act 2002, an Act of the Scottish Parliament. The petitioners were aggrieved by the prohibition by that Act of mounted foxhunting with
            dogs. The first four petitioners were individuals, namely a self-employed manager of foxhounds, a farmer and two landowners. The remaining five were all unincorporated associations. Two were hunts engaged in foxhunting with dogs, one was an association which supported such hunting, and the final two were
            the Countryside Alliance (which represented people involved in the life of the countryside) and the Masters of Foxhunting
            Association (the governing body of foxhunting). The respondents were originally the Advocate General for Scotland and the Scottish Ministers (represented by the Lord Advocate). The Lord Ordinary dismissed the petition and the petitioners reclaimed. The original
            petition had sought various orders. However, in the reclaiming motion the petitioners sought only reduction of the 2002 Act
            on the ground that it was ultra vires the Scottish Parliament, in terms of s.29 of the Scotland Act 1998, in that it violated
            certain rights under the European Convention of Human Rights.
          

        

        Alternatively, notes could have been made as follows:

        
          
            
              
                	The Act in Dispute
                	Petitioners
                	Respondents
              

              
                	Protection of Wild Mammals (Scotland) Act 2002
                	Four individuals:
                	Originally:
              

              
                	
                	• Self employed manager of fox hounds
                	• Advocate General for Scotland
              

              
                	
                	• Farmer
                	• Scottish Ministers
              

              
                	
                	• Landowner
                	 
              

              
                	
                	• Landowner
                	 
              

              
                	
                	Five unincorporated associations:
                	 
              

              
                	
                	• Hunt
                	 
              

              
                	
                	• Hunt
                	 
              

              
                	
                	• Association supporting such hunting
                	 
              

              
                	
                	• Countryside Alliance
                	 
              

              
                	
                	• Masters of the Foxhunting Association
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