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TRANSCRIPT
Lee Curley (00:10.985)

Hello everyone and welcome to the Jury Hub podcast. Today we'll be focusing mostly on the Scottish jury system and its current form, likely changes and research that has been conducted in the system. To do this, we'll be talking with Professor James Chambers and Professor Fiona Leverick, they are some of the academic heroes of mine and they're at the University of Glasgow. And now... to get started. Fiona and James, do you want to tell us about some of your research interests and why you both got involved with jury decision making? Fiona, do you want to go first?

Fiona Leverick (02:51.641)

Sure I can do that. Hello everybody. So I've always been interested, I suppose, just generally in the criminal justice system, in criminal process, and doing that in Scotland is extra interesting, just because there's so many features of the Scottish system that are rather different to what you find in England and Wales. We might talk a bit about that later. But I never really had a particular interest in juries until...

Gosh, it would have been quite a few years ago now. And it actually came really through Twitter, or we don't call it Twitter anymore, do we? We call it X. But some researchers on Twitter from Ipsos-Mori Scotland got in touch with us and asked whether we would be willing to take part in or to help them with some research that the Scottish government was funding, which was a large mock jury project, which... we'll speak a little bit about later. And up until then, I've been interested in juries, but I've never actually done any kind of empirical research with juries. And through this kind of chance encounter on Twitter, we met in a cafe and talked about it and ended up putting in a tender to the Scottish government to conduct what turned out to be the largest mock jury project, single mock jury project ever carried out in the UK. And it turned out to be extremely interesting. I'm sure, we'll tell you a little bit more about it later.

Lee Curley (04:23.834)

Yeah, no, and just to kind of pre-empt that, it really is a great study and I can't wait to talk about that later. James, what about yourself?

James Chalmers (04:33.926)

Well, my research background and interests are pretty similar to Fiona's. I suppose the one thing that's distinctive here is we are, we're lawyers. This is not the kind of thing that we typically do. Fiona does have some background in psychology. I don't. But although we've done empirical research before, we've never done experimental research of this sort. So what Ipsos Mori was trying to do in that conversation some years ago was bring together their expertise in social research generally, the knowledge and expertise that we had in the Scottish jury system in particular, where we'd been involved in some of the reform efforts and discussions that had led up to the jury research being commissioned, but hadn't previously carried this out. And also Vanessa Monroe from Warwick was involved. Vanessa had carried out previously work funded by the ESRC looking at mock juries in English law rather than Scots law. So it was a bit of a departure from what we'd done before. It's not something we would have attempted to do solo but the team that we had for that project worked really well.

Lee Curley (05:42.066)

No, no, definitely. That sounds great. Can you touch on something there that I do want to talk about? So, jury research is one of those areas that can be investigated from many different angles. Psychologists involved, sociologists, criminologists, lawyers. Do you think that interdisciplinary approach helps or does it hinder it? And kind of a follow-up question, do you think that different academics from different disciplines come into the research with different viewpoints and different goals and aims and objectives, if that makes sense.

Fiona Leverick (06:17.393)

I think it definitely helps. I mean we simply couldn't have done this research project as lawyers, with really at that point expertise really primarily just in the law and how the law operates. We simply couldn't have done this research project without working with others from other disciplines. We didn't have the kind of expertise in social research methods that other members of the team brought.

But I think having kind of subsequently worked with people from other disciplines, from psychology in particular, with you also, Lee, it has brought a lot because it's made me understand a little bit more about just kind of the psychological processes that go on in jury decision making, much more than I did previously without my kind of psychological, without proper psychological background. So I think, you know, working as a team in this way is really valuable.

Lee Curley (07:11.682)

Yeah, I totally agree. Working alongside yourself, Fiona, I always feel like it's really helped me to think about the realism of the process and how well it mirrors the jury decision making aspects that happen in the court. Because I think from a psychologist, you're always thinking about the validity of the experiments rather than necessarily the realism of the materials. And I think that's a real negative in the psychological literature. What about yourself, James?

James Chalmers (07:36.27)

I agree with what Fiona says and as she said the realism is important here. Thinking about another area which I've written on but haven't carried any experimental work on, the effects of pre-trial prejudicial publicity on jurors, there's a huge gap between the way that the courts have addressed that as something that might be argued to prevent a trial going ahead and what the experimental research appears to say. When you look in a lot of the psychological research, the problem and the reason you have that disjunct is that the courts typically say, well, there are a number of factors that mean we don't need to be too worried about the effects of prejudice publicity. There are things like the passage of time, things like the drama of the courtroom process, things like deliberation. So this whole body of research, which doesn't have any of these features, doesn't tell us anything, and therefore we can ignore it. 

So that happens for two reasons. One is it happens just because doing these things is very expensive and to the extent that the Scottish judiciary is a good piece of work, a large part of that is because the government provides funding to allow that to happen. It's very difficult to design things that are realistic but there is also a value in having lawyers involved, whether it's as researchers or as consulting on these kinds of projects, to ensure that what is being asked is actually a realistic question and is it being asked in a way that allows lawyers or a court later on to go - This doesn't matter because we assume that factor X, which you didn't have in your research, negates everything you've shown us.

Lee Curley (09:10.598)

No 100% I totally agree with you and there's a lot of that in the psychology... Sorry Fiona.

Fiona Leverick (09:15.857)

I was just going to say, there's kind of two things going on there in a sense, aren't there? I mean, a more realistic experiment definitely helps in the sense of being more confident that your experimental findings might translate to the real world, but it also helps to convince policymakers that what you've done is actually valuable. It doesn't, so they can't turn around and say, oh, well, you know, you've done this experiment, but it's nothing like the legal system actually operating. So we're just going to ignore it. So it's kind of valuable both in a sort of a... in those two senses I was just going to say, which are kind of related but slightly different.

Lee Curley (09:47.534)

No, I totally agree. I think it really does give credibility. And I think until recently, maybe the last five, ten years or so, jury research wasn't taken credibly by policy makers because jury researchers were given one page vignettes to their multi-tomers. And when you look at what you guys done, we will talk about that later. That does not matter. There's no similarity between those two projects. So yeah.

I think there is more a push now to do realism and I think that is more because there's a push in academia for the disability teams as well and I think having lawyers involved in projects, way psychologists is good, I think it's good. Now getting back to some of the...

Fiona Leverick (10:27.297)

Yeah, but as James says, it's... I keep interrupting you!

Lee Curley (10:31.186)

Sorry. I think there's a lag, but that's fine. Yeah, carry on Fiona.

Fiona Leverick (10:36.021)

I was just going to say, as James says, I don't want to sound too critical of experiments that are perhaps not as realistic as they could be, simply because it is, as James said, really expensive and time-consuming to do an experiment that mirrors, as much as it can, the actual criminal justice system. We were lucky enough to have funding behind us from the Scottish Government, but without that it's really, really difficult. I mean, just the cost involved was phenomenal and it's not something you can really do unless you have kind of a large research grant behind you.

James Chalmers (11:10.538)

It's worth saying as well, I think that research that doesn't have that added realism, that having that resource can give you is valuable. And the research came about because of recommendations by an early government review called the Post-Corruption Safeguard Review. And that review did draw an earlier work on not probing in Scotland with quite short, I think, audio recorded summaries of trials, not always with the process of deliberation. And that research was genuinely valuable and in shaping a lot of the discussion and the questions that came thereafter and actually a lot of the research findings since I think bear out what that research suggested. It's very difficult, well I was going to say it's very difficult to produce conclusive findings with that kind of work, it's very difficult to produce conclusive findings with any sort of research. So I don't think that research that doesn't have all these bells and whistles doesn't have value. As long as it's well designed and it's designed as far as you can go within its limitations, it's worth doing it. It definitely contributes to what we know about the way the jury operates.

Lee Curley (12:20.474)

Yeah, I totally agree again. And I think my approach to dealing with these issues, because I never had that government funding behind me, is always to do a step approach to find a study, control the study, it might be quite artificial to start with, and then every layer build up and compare if you get the same findings until hopefully you get to a full bells and whistles deliberation process. But like you say, you need to start off somewhere and you're not going to get funded for a plenty of ideas, so you do need to maybe start off small, quite controlled and then build up to complex and realistic. 

But yeah, kind of getting back to that, we've touched on that a couple of different times. Just because some of our listeners today, well, the vast majority of our listeners will be English, Welsh and Northern Irish. So they won't know anything about the differences that we've been hinting towards so far. So if one of you or both of you want to talk about some of the differences that currently exist in the Scottish jury system.

Fiona Leverick (13:15.645)

I can do that if you like. So, I mean, bear in mind that what I'm about to say may actually change quite soon. But certainly for centuries and centuries, the Scottish jury system has been very different to the vast majority of jury systems around the world. And it differs really in three aspects. The first of them is that we have 15 person juries.

Whereas the majority of the world that uses juries will have 12 person juries. Occasionally, sometimes in the States, you would maybe have six person juries, but the sort of most common number of jurors to have if you're using a jury system is 12, and we have 15. We have three verdicts, which I think is the aspect of the Scottish jury system that perhaps surprises people most. Now these verdicts apply to any cases, cases determined by judges as well.

But the three verdicts that we have, so we have the guilty verdict, which is a conviction, but then we have two acquittal verdicts. We have not guilty and not proven, and they both lead to an acquittal. In other words, you know, you walk away free of all charges, but they are perhaps subject to a little bit of misunderstanding because there is literally no difference between them in law. They're just simply two acquittal verdicts that jurors ought to... judges can select from. And then the final difference is that we have jury decision making by simple majority. So in other words, for a conviction, you would just need eight out of the 15 jurors to agree, and that's different to the vast majority of jury systems that normally require either unanimity or the jurors to agree, or at least to strive for unanimity, and then perhaps a kind of a... you know, usually 10 out of 12 jurors would be needed for a conviction. So that's kind of the three features that are very different in Scotland. Now there's legislation at the moment on the table proposed that may change these features. But that's still the system that we have at the moment.

Lee Curley (15:24.23)

That's great. We'll be talking maybe about some of the changes after, hopefully. So, yeah, good to get a wee teaser out there. So, yeah, firstly, can you can you kind of tell me about how some of those differences originate because speaking and kind of doing talks, there's always a bit of misunderstanding about how some of these issues kind of arose. And yeah, I don't know if one or both of you want to touch on that as well.

Fiona Leverick (15:47.425)

I'm going to hand this one to James because it's his favorite topic.

Lee Curley (15:52.094)

I remember that by Twitter, that's how I think I first learned as a PhD student was through James on Twitter.

James Chalmers (15:57.946)

Me, just getting very frustrated constantly about this? There's this myth that not proven is somehow the original verdict and that somehow not guilty and not guilty were forced upon Scotland by England like lots of things after 1707 and the Act of Union but the Scottish legal system has always been separate, not guilty was never forced upon us in that way and if you go back far enough in historical records, What you find is practice that is not as neat and consistent as laid in legislation as you would expect today. 

So things like the jury of 15. Juries used to be all sorts of sizes. What mattered in Scotland seems was that they had to be an odd number because the odd number was how you ensured you got a majority for something and the jury didn't deadlock. We never seem to have really explored the idea of having what most other systems have. And one consequence of that is that juries in Scotland don't hang. They return the verdict one way or the other, whereas in England and many other systems, if you don't get at least close to unanimity, you can get a verdict of 10 out of 12 in England, you just don't have a verdict and therefore double jeopardy does not apply and there can be a new trial. We don't have that. 

At some point, the jury size crystallised at 15, really for reasons of consistent practice as much as anything else. It doesn't look as if anybody really sat down and thought 15 is the ideal number for this process to work with. But the history of not proven is a bit more complex. Again, if you go back, you find juries returning values using lots of different sorts of language, but talking about for acquittal, things like not guilty or no guilty in old Scots, clean, innocent and acquit.

But at some point, what we then did was move to a system where juries were given a set of individual factual allegations. So we could talk of not guilty or guilty as being general verdicts. So it's about the overall conclusion of the court. Juries were then asked to return special verdicts: is this fact proven, is this fact proven, is this fact proven. And effectively, you would add these up to work out whether what was proven and what wasn't amounted to guilt or not.

James Chalmers (18:22.998)

Which is not unique historically to Scotland, but that system was done away with, but the language of not proven survived. And simply as a matter of practice, juries started sometimes returning verdicts of not guilty and sometimes returning verdicts of not proven. But with no official definition of these terms, no guidance as to when they were supposed to choose one over the other, and even that has changed very substantially over time. So... you start getting some statistics being recorded from the end of the 19th century. And you see at that stage, juries preferred not proven when they were acquitting, quite substantially. And just over the over the course of time between then and now, that shifted. It moved towards parity. It moved towards not proven being the exception, still commonly used, but not guilty as the normal verges of a quota for juries to use.

And the fascinating thing about that change over time is we have no way of knowing exactly why it happened because there's certainly not be a change in the law, it's just that juries came to prepare one approach over another for reasons that we can only really guess at it most.

Lee Curley (19:34.654)

Do you think that, this is just me speculating, but do you think that could be as the cultural power of America kind of went over, people reading in the papers and then later in televisions and radio about guilty and not guilty, so the not proven verdict was a totally weird verdict when they came in, whereas maybe before it's more local courts, you're more talking about it with your friend, you hear about a not proven verdict given another case, it's maybe a bit more... felt a bit more close to home, if that makes sense.

James Chalmers (20:06.266)

I think that's the most likely scenario. As you say, people will have come to see through popular culture and news reporting guilty and not guilty as the normal system. And I'm not sure there's much else you could identify that would potentially have driven that change. The one other factor, and at least in the early part of the 20th century, is that some individual judges were clearly quite skeptical about not proven and perhaps even in some cases went so far to tell jurors, you shouldn't really be using this. It should be guilty or not guilty, one or the other. But in modern practice, and certainly for some time now, that does not happen. It's now been made quite clear to judges by the appeal court for decades that what they should do in giving a jury directions is tell them there are three verdicts, there are these two verdicts, not proven and not guilty, which are the verdicts of acquittal and they have the same effect. 

Now that might be slightly confusing if you're a juror because you think, well, why do we have two? But of course there's at the same time, at least a popular awareness of not proven jurors for the most part, are not hearing about it for the first time. They may for the first time be learning it's the same thing as not guilty, but they're not being caught off guard by suddenly thinking, well, there's two of these rather than one. For some jurors, particularly jurors perhaps who haven't lived in Scotland for long and seen reports of cases or debates in the press about it that may come as a surprise but for most people it's going to be fairly well known.

Lee Curley (21:38.298)

Yeah, no, 100%. So, now we've kind of covered the origins there, and we kind of touched on it earlier about the Scottish Jury project, and you talked about how you got involved. Now, can you tell us about some of the aims of that project and how you guys developed the materials and how you actually came about studying these interests and unique factors of the Scottish Jury system?

Fiona Leverick (22:01.837)

Yeah, I can do that. So the project was set up by the and funded by the Scottish Government, primarily because they wanted to learn more about how jurors understand and use the not proven verdict and also how the other unique features of the Scottish jury system that we spoke about the simple majority verdict, the 15 person juries, whether they affect jury decision making in any way. With the idea being at the end of the project that this would possibly inform any reforms that are maybe thought necessary. So that was kind of the aim of the project, so it had kind of a quantitative and a qualitative component to it. 

So what we did was we effectively ran 64 mock juries, and we tried to make them as realistic as we possibly could. I mean, obviously you can't completely replicate a criminal trial because, you know, in serious cases, criminal trials can often last for days or even weeks and you can't get members of the public to give up their time for that long. So what we did was we tried to produce relatively realistic videos.

There were two cases, there was a rape case and an assault case. And we scripted those with assistance from legal professionals, from judges, from advocates and so on to try and make them as kind of realistic as possible. And they were about an hour long in the end and they were filmed by a professional film company using actors for almost all of the parts.

The only part that was played by somebody in their real role was the judge. So we had a real judge giving directions to our juries. So basically over the course of one summer, every weekend, we had people coming in, members of the public recruited by Ipsos Mori, came in and acted as mock jurors. And the way the quantitative aspect of the project was that we varied the conditions. So half of our juries had 15 members, half of them had 12, half of our juries had three verdicts to choose from, not guilty, not proven and guilty, half of them just had guilty and not guilty, half of them were able to reach a simple majority verdict and half of them had to at least strive for unanimity, so essentially the English system. 

So we, they watched their video and then they went away to deliberate, just like a real jury would, and we recorded their, with their consent, recorded their deliberations. And that gave us the data that we needed for the qualitative aspect of the project, which was to look at how the juries discussed the cases, primarily for this project, to look at what they said about not proven, how they understood not proven and why they used it.

But it also gave us data that we've used for subsequent projects, actually, because we learned a lot about jury decision-making generally, in particular in sexual offence cases. So, yeah, I think, you know, that's, that's kind of the main aspects of the project. We can maybe talk a little bit about the findings, but that's kind of what we, what we did.

Lee Curley (25:30.638)

No, and again, like you say, it was the largest jury scale project that's ever been conducted in Britain. I don't know even if I ever read another paper that's been larger, more realistic than that. So, yeah, the effort that went into there is great. And I think some of the data you could be gleaming for years and years to come to look at what was happening there. Yeah, so, can we move on to some of the findings and some of the results? What was the kind of key, key results that came out of the study?

James Chalmers (26:00.494)

I suppose you can break those down by referencing each of the features that we were looking at, although they obviously interlock and that's one other thing that we were looking at. One of the unusual things about this research was the number of things that were being varied during it. So we weren't just looking at the effect of not proven, which a more focused research project might look at. And this was partly dictated by the Scottish government and putting this out to tender. They wanted the research project to look at the effect of all three of these unique features. They also wanted the research to look at a sexual offense trial because there's particular concern about the use of not proven in those cases. But that meant implicitly that you had to be looking at another kind of trial as well. So you avoid the situation where the results might be seen as only valid for sexual offense trials.

So we were running 64 mock trials, which is a lot, but where you've got four variables that are being changed, what type of trials is in which of the features of the Scottish jury you're replicating or not, you were never going to see much by way of impact at the jury level in terms of these 64 verdicts that you get. But we did have obviously a much larger data set in terms of the verdict preferences and views of individual jurors. And that was 863 individual jurors. So that provided us with much more data as to how verdict preferences changed or how they change or varied along with those variables that we were testing. 

One of the consequences of that is that what we can tell policymakers here is if you make these sorts of changes to the Scottish Jew system, we would expect to see changes in this direction, or we might not particularly expect to see a change at all, but we can't tell them anything about the magnitude of that change. We can't say if you abolish proven you will get x more convictions, this is the number of extra prison places you now need to supply or anything like that. 

But we, so looking at what we found though, whether you have the not proven option or not, which was the interesting part of the research. Logically, if you have not proven, if juries are strictly following instructions given to them, you might think it would make no difference because jurors are being asked, is this case proven beyond reasonable doubt? If so, find the accused guilty. Only if it's not proven beyond reasonable doubt, then choose which of the acquittal values you want, not proven or not guilty.

As a matter of strict logic, therefore, if you only have one equal to a verdict, the first question should be answered in the same way. Is this problem beyond reasonable doubt or not? But we did see, and it's not at all surprising, that that's not exactly how jurors approach this question. We wouldn't expect them to. I think that would be a very strange view of human nature. The availability of the not proven verdict made a difference because it was available as a compromise, halfway house type verdict, more likely to acquit when they have the option of not proven available. 

With the size of the jury we found that in a sense didn't make much of a difference to verdict preferences because why would it? It may be different to how verdict preferences change while you're in the jury room because of the difficulty persuading somebody perhaps it might be different in a 15 person jury as opposed to a 12 person jury. But what was really interesting was that the 15 person jury just wasn't a very effective deliberating body. I wouldn't have expected that to make that much difference because it's only three extra people. But because we could see the videotape deliberations and because we could do things to check how many people contributed to this discussion, what did people get the chance to say, we could see that the 15 person jury just didn't deliberate as a group quite as much. 

It split off into separate groups, not deliberately so. And people talk to each other in different parts of the room. And so one of the arguments you can make for the 15 person jury is simply you get more voices, more people get to express their views, you get more diverse viewpoints. The counterarguments, which we saw very clearly from the deliberations was that a lot of people just didn't get heard in the 15 person juries. And there's limited value in having that extra viewpoint there if it isn't brought out in discussions. 

As you would expect, obviously with having a unanimity requirement that does have an effect. It's more difficult to get a conviction if you've got a unanimity requirement. That's not a particular surprising difference. What we did see though is that even in the single person juries... even in the simple majority juries, a single person juries would not be a thing - Even the simple majority juries, jurors could in theory have gone into the room straight away, particularly because these weren't real cases and said, right, got eight votes for conviction, or we've got eight votes for acquittal, let's leave now. We get more time, longer part of a day free, and we get paid the same because jurors were being paid for their time as volunteers in the experiment. And they didn't do it. Nobody did that or came even close to it. 

What was really quite reassuring about the ability of the findings was that jurors did suspend disbelief. Jurors did treat it as real, even when jurors could have got out of the room straight away. They actually spent quite a long time going through the evidence, reaching a verdict in their case. At one point, as you remember, one particular jury, where a juror said they believed a particular witness because just, you have to be a really good actress to be able to perform that way. Well, the person they were watching was a professional actress, but they didn't discuss the cases as if they'd been seeing actors and actors on the stage as it were. We did of course as Fiona said look at a lot as well as to how jurors deliberated not just as to their preferences in terms of verdicts, particularly in the rape trial as to how they went about evaluating the evidence of the witnesses and perhaps I should hand over to Fiona to talk about that.

Fiona Leverick (32:40.117)

Yeah, so I mean it was it was fascinating just generally to watch jurors deliberating because obviously you know it's not a real jury room but we aren't allowed to watch real deliberation so this is the next best thing and a couple of things struck me. Probably one of them was just how chaotic some of the deliberations were and how they really were very reliant on having a good foreperson to kind of bring them under control. And you had juries where they didn't even take a vote until quite near the end. And they suddenly realized, oh, actually we all agree. 

But I think that the thing that James is alluding to that we were particularly interested in how they talked about sexual offense cases. And that's because there has been a lot of disquiet about low conviction rates in those cases and whether juries are determining the case according to the evidence or whether they may be bringing kind of myths, prejudices, false beliefs into the jury room. We certainly did find a lot of evidence of the latter. It was very striking actually the extent to which jurors expressed false beliefs about rape and rape victims and how that affected their deliberations and ultimately whether they voted for conviction or not. So for example, you know, it was very common for jurors to say things like, oh, well, this, if it was a real rape, we would have expected there to be really extensive injuries. We would have expected the victim to have shouted and screamed for help and fought.

And we know actually that freeze responses in response to trauma are actually, you know, a very normal and common phenomenon. But jurors were discussing cases and some jurors were kind of aware of that. But other jurors just thought, well, it can't be a real rape if there hasn't been violence or struggle and so on. And various other kind of false beliefs as well. I mean, things like that - if there's a delay in reporting a rape, then that casts doubt on its authenticity. Things like, well, if the if the alleged victim is not highly distressed when she's giving evidence, then, you know, that casts doubt on whether her story is true or not. So just a lot of different kind of what we would call rape myths were informing the deliberations, which was an interesting but also quite worrying finding.

Lee Curley (35:18.286)

Yep. Of course. I think the actually we spoke to Dominic Wilmott on one of these podcasts a couple of weeks ago and we were covering rape myths, how pervasive it is in the literature is really concerning. Can we touch on what you were talking about earlier, James, about then embracing the role of a juror? And I guess it's a question for both of you though, and there's something that worries me because it's not just a question I mean your research is a question, my research and all jury research.

How much of that is it that is the participants who want to be there? Obviously with jurors, real jurors, they might not always want to be there. They might not have been able to get themselves excused and they're then forced along so they want to pay a fine. Whereas we participants, it might be the people who watch Law and Order, who love all the crime shows, who read Ian Rankin and who want to be part of a juror for the day. So how much do you think that might have an effect?

James Chalmers (36:23.294)

It's difficult to know exactly how much of an effect it might have because you can't easily test it against what the alternative might be. There is inevitably in any kind of research like this an element of self-selection, but that can be done in different ways. So there have been, of course, jury research projects carried out which have specifically advertised, would you like to be in the jury? Would you like to participate in this kind of research? 

And again, that's a question of resources, potentially how you go about recruiting people, there's different things you can do. One of the advantages of having both the government funding and the work of a large social research organization was we were able to use much more robust methods of recruiting. So Ipsos Mori were able to use a mix of door-to-door and street recruiting and to recruit a group of jurors who were representative of the local population and therefore who might serve on juries. Now there's still the issue there that it's entirely voluntary. Now, to some extent, of course, people could just ignore citations in real life to be in a jury as well, but they shouldn't. It's supposed to be a matter of obligation. So that is potentially an issue in terms of how you evaluate the results of the research.

I think we got as close as you could do to a valid representative jury. It's also worth remembering there as well that if there are issues resulting from the composition of the jury, which I think we had to eliminate as far as possible, those are consistent across the different juries that we're testing. So that's a factor that is going to be the same in the jury that has not proven and in the jury that doesn't have not proven. And so the results should still be reliable in terms of the difference that eliminating that third option makes. And I think we did as much as we could, but even with that representative as you saw today, you are still subject to the problem that jurors know this is not a real case. Now they did, as we said, behave very much as if it was, but unless you're going to actually lie to jurors or participants and say, this is a real case, they might wonder why am I saying this on video - Unless you go to lie about that, you're not going to be able to eliminate that aspect entirely. 

There is, I think, one certainly idiosyncratic US study which did lie to people about what it was they were doing. But there they were being asked to volunteer on a campus discipline committee. So it was something that wouldn't be a matter of obligation. Other ethical issues about lying, but you could actually implement it with this research. You obviously just couldn't lie to people and say, you are legally obliged to turn up at court for a trial. That was never on the table as an option. There was actually the Scottish Government's invitation to tender for this. There was a hint in that direction saying well obviously if you want to use deception that would have to be very carefully justified in your attendance to carry out this research. It was very clear early on it just could not be justified. It's not something we ever seriously contemplated doing.

Fiona Leverick (39:39.67)

I was just going to say, I think as well though that, I mean, yes, everything that James says is quite correct. But all of the people that we recruited were people who are eligible for jury service. Any one of them or all of them could be picked on to serve as real jurors at any time. So particularly, you know, in respect to the more qualitative findings of the research, in respect to some of the statements they were making about their belief myths. These are real people who could serve on a real jury. I saw, I can't see anything really in the experiments that would mean that they would express these beliefs in our research and then suddenly those beliefs would disappear if they then sat on a real jury.

Lee Curley (40:32.626)

Yep, that makes sense. And now, because we're kind of running out of time, so I kind of try to race through the other hundred questions that I have for you both. But talking about what you were saying earlier Fiona, about rape myths, how that really, really came through in the trials, and I guess not probably a surprising finding. I think these kind of myths permeate every jury system in the world.

Another recommendation of the Scottish Government is maybe to move to judge only trials to try and help, I guess, attenuate that. Do you think that will be promising in helping to reduce the role that rape must play in the court?

Fiona Leverick (41:21.733)

That's an incredibly difficult question to answer. And I'll do my best to kind of answer it in as short a space of time as I can. I mean, what we have on the table in Scotland at the moment is a proposal for a pilot of judge only trials in single complainers. So where it's just one victim, rape cases. And it has been very controversial because, you know, the idea of getting rid of the jury kind of brings out you know kind of quite an emotional response in people I think and you know juries have great value that they bring a lot to the table in terms of their life experiences and so on and we saw that particularly in our other case so the case that we've not talked about so much but we you know 32 of our juries watched an assault trial that involved an element of self-defense and they were great.

They brought their life experiences. They were, they had much more likely probably to have the sort of life experience that helped them to determine that case than a professional judge would. Now, not so much in the rape case, where we saw them bringing myths and prejudices to the jury room. Would a single judge be any better? I don't know is the answer to that. I think the difficulty is that it's quite difficult to think about how you would address false beliefs, rape myths in the context of the criminal justice system in a way that's actually going to be effective with jurors because they're there for such a short space of time. We already have the trial judge would already give them directions that kind of counteract some of the main rape myths that already happens. You could perhaps play a video to them at the start, but that's hardly going to change deep seated beliefs and attitudes.

Lee Curley (43:10.703)

Yep.

Fiona Leverick (43:12.273)

So it's actually quite difficult to think of a way to effectively address rape myth beliefs, other than actually getting rid of the jury. I suppose the other issue is maybe, you know, judges are quite a small, narrow segment of society, you know, and having a case determined by a single judge, the argument may be, well, actually that judge might be equally likely to hold rape myth supporting beliefs. That's a valid argument. I think though it's easier to address that in the case of a judge, because you can work with them over a longer period of time. They're a relatively small body. You can do the kind of longitudes in all kind of sort of educational works that you just can't really do with a jury. So, and also judges have to give written reasons for their verdicts, which juries don't. So I think those two things together, maybe suggest that judges may be less prone to determining cases on the basis of rape myths, but quite frankly I don't know whether this will work, but I do think it's worth giving it a try.

Lee Curley (44:23.099)

I just wanted to ask you that I know it's kind of tangentially related rather than directly related but I thought it'd be interesting to have a brief-ish discussion on it. And now to kind of wrap up because I think we have five minutes left. What if you were to do the study I guess I've got two questions so one - if you were to do the study again what changes would you make? And to end on a bit of a lighter note - if you both were early career researchers, interested in the field of your decision making, or if you could go back in time and give yourself advice when you started the project again, what advice would you give yourselves?

Fiona Leverick (45:06.833)

That's your hardest question!

James Chalmers (45:11.434)

I think it's going to sound terribly complacent, but I think by and large the project worked. And in that sense, we were lucky. Partly there was a lot of work built in to make sure it worked. One of the common problems in research like this is that you end up with a stimulus material of whatever sort, whether it's your recorded trial or your Vignette or whatever, that has a very clear cut outcome.

And so you find that all your jurors are convicted, all your jurors are acquitting, and you're not picking up any differences between the having not proven or not having not proven for example. And thankfully, because there's so little research done on not proven, there's obviously research, yours and others beyond this. Your research studies of Scotland not proven have avoided that, so we haven't ended up with research studies that don't tell us anything. I don't actually know, I think, quite what we would have done differently in this. We were not in the position of, have you see that was a failure and we're really sorry. And part of that was the person leading the project, Rachel Ormiston, I think is what it's just incredibly organized and was able I think in advance to spot, well, this is where we would have problems. 

This is what you have to do in terms of over recruiting jurors so that if people don't turn up on the day or if people drop out you've still got your jury of the right size because the exact size mattered of course and the way it often doesn't with jury research where you can tinker around with it with the size a bit more because that's not what you're testing. So I'm really waffling about to get around the fact that I this is like what's your biggest weakness question in an interview and I'm struggling to actually identify with. Now I made lots of mistakes with lots of research projects. I could say that because you don't have time to ask me about them. This one I think pretty much worked but Fiona, are you able to identify anything?

Fiona Leverick (47:12.005)

I think it would have been really difficult to... I think we made it as realistic as we possibly could. I don't think there was anything else we could have done really, that was practically feasible to make it more realistic. Now, you're never going to please everybody. There's always going to be people, this happens quite a lot, people who don't like what we found, who come along and say, well, you know, it's just pretend jurors, it's not real. But I'm not sure there's much we could have really done to make it, yeah, it's, I mean, it is a little bit irritating, but it's true. They're not real jurors. So, but I don't - not much more we could have done really to make it more realistic. 

I think with the benefit of hindsight I probably would have had this really practical thing. I really would have had someone else come along and set up the audiovisual equipment because I was so stressed with we did it ourselves and we're so stressed with every time we ran the experiment with having to actually get the video cameras to work and everything. A lot of panicky moments with that but no I think it was as realistic as we could possibly make it.

James Chalmers (48:19.339)

I would have liked to have known with hindsight how many of our mock jurors had previously been on a real jury and that's something we could have actually asked them but we couldn't. Whether we would have learned very much through that, I don't know, but it's a bit of data I would have liked to have had but we didn't collect. But I'm not sure there's really anything beyond that when we were carrying out the analysis of the data where I thought, right, I would have liked to have had.

Lee Curley (48:26.362)

Yeah.

James Chalmers (48:47.242)

Wish I'd known that, but we didn't.

Lee Curley (48:48.958)

No, it is a great study and this is talking... sorry. 

Fiona Leverick (48:53.686)

I think if, I was just going to answer your second question just kind of very briefly, which is like, you know, what would I tell early career me? I'm not even going to say how many years ago that was because that would be very embarrassing. But I think I would tell early career me just get into this stuff sooner because it's been absolutely fascinating. It's definitely been the most interesting and enjoyable kind of research project that I've been involved in. And one that perhaps, you know, I've done research that's fed into policy before, but not quite as much as this research project has to actually see your research kind of making a difference to policy and to people's lives. I would tell early career me just get into it sooner because jury research is fascinating.

Lee Curley (49:44.658)

That's lovely. They're really - sorry.

James Chalmers (49:45.846)

I suppose the other thing is going back to a feeling as early as how this came about. It does demonstrate the value of things that social media and talking about and the 17 research not with any particular strategy in mind because the options didn't come about because we were touting our services as research, but simply because somebody at Ipsos Mori who before we carried out this project actually retired and now brews beer, but had seen the some of the things we were talking about online on Twitter, knew about the work we've done that was relevant to this and saw the opportunity to involve us in a bid to carry out a particular project. So that there's a value in being almost non-strategic about these things. You're talking on social media, talking more generally, not just online about things you're interested in, things you can do.

And sometimes opportunities like this will come about without you having particularly planned for them. So my advice would be, not everything that you do has to be strategic and it's possibly not helpful if everything is.

Lee Curley (50:53.07)

Yeah, I totally agree there. I totally agree. And thanks very much for that. I think the students will love that. And yeah, thanks for your time both and to anybody who has interest in jury decision making - Please do read Fiona and James's work. If you can't find it, I'll send you an email. It's great work. And yeah, it's the creme de la creme at jury research. It's good to know where you should be aiming towards.

James Chalmers (51:14.59)

I'm sure they know about you, but they should be reading your work as well because there is now but so you because there is now a body of work because one study on its own is always subject to the caveat that well there might be something going on here that screws the results we haven't spotted so the fact there is this body work a lot of your own that does corroborate something else popular in Scotland for the moment

Lee Curley (51:17.592)

Oh, I'm forcing them to!

James Chalmers (51:40.066)

... what we think to be the case about the effect, for example, of having a third-party option is really useful in terms of driving this policy debate forward.

Lee Curley (51:47.778)

Yeah, no, totally, totally agree. Totally, totally agree. Ha ha!

Fiona Leverick (51:48.233)

Somebody should do a meta analysis!

James Chalmers (52:05.326)

Thank you.

Fiona Leverick (52:05.457)

Very welcome. Thanks for having us.
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