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Introduction

Introduction
This course will examine legal approaches to some people whose sexual orientation and/
or gender identity does not conform to that of the majority. It is structured around three
timelines, which cover:
1.

gay people

2.

trans people

3.

people with intersex conditions.

This approach has been adopted to demonstrate how legal and social/cultural attitudes
have changed significantly over time, and, in particular, to clearly demonstrate how much
they have changed in recent years. Legal approaches to sexual orientation and gender
identity cover a range of different areas of law, including, but not limited to, criminal law,
employment law and family law.
In looking at legal approaches the focus will be on the approach of English law (a term
which generally covers the law applying in both England and Wales), but reference will
also be made at times to the approach in other countries. Certain trends in the legal
approach of Western democracies can be discerned, but there are also areas of
difference; and when one considers legal approaches across the globe the differences in
approach can be enormous.
This OpenLearn course is an adapted extract from the Open University course
W340 Law, society and culture.
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Learning Outcomes
After studying this course, you should be able to:
●

have an understanding as to how the law has developed in its treatment of gay people and those who have
historically been known as ‘transsexuals’, but who are increasingly now referred to as ‘trans people’

●

have an understanding of how societal and cultural attitudes to gay and trans people have changed over time

●

have an understanding of how the law and society have largely ignored people with intersex conditions

●

have an appreciation of the way in which different beliefs – including religious, moral and political beliefs – can
and do influence social attitudes and the law

●

have experience of weighing up conflicting arguments and arriving at your own reasoned opinion.

1 A note about terminology

1 A note about terminology
This is an area of law where the choice of terminology is fraught with difficulty. As you read
this course, consider whether the definitions of ‘sex’ and ‘gender’ can be applied when
considering the topics covered. Issues of appropriate terminology are particularly
prevalent in the subjects that are covered in this course. Terms have different meanings to
different groups. What one group may consider the appropriate term may be considered
by another group as being offensive.
Consider the extract in Box 1 by Thu-Huang Ha, entitled ‘How we should talk about
transgender issues’.

Box 1: How we should talk about transgender issues
As gender issues become more public, it’s clear that the media will play a crucial role in how
trans people are treated but sensitivity starts with the individual, and a good first step is to
be thoughtful and precise about our language. Below, find tips and quotes gathered from
trans men and women and their allies about positive, helpful ways to have that
conversation. Though respectful language is only part of the battle for equality and
acceptance, it’s a very good start.
Don’t conflate sex and gender.
This concept is fundamental to the trans community and it’s simultaneously obvious and
difficult to grasp. Sex is based on biology and assigned at birth, while gender is cultural and
social, based on how a person self-identifies. This is, for many, perhaps the biggest
obstacle to understanding by the cisgendered (that is, people whose sex and gender align).
Says LGBT activist and TED speaker iO Tillett Wright ‘Male and female are the two pillars
upon which our society is built. Gender dictates everything from what kind of relationship
you get into to where you take a piss. And if you upend that, it’s very threatening for people.
It challenges the system by which they live’.
Take the time to find out a trans person’s preferred pronoun.
Across the board, experts and activists say that this is vital. But isn’t asking someone’s
preferred pronoun at a party a bit awkward? According to GLAAD Senior Media Strategist
Tiq Milan, most people appreciate it. He says, ‘People would respect [the question] more
than they would reject it, particularly if you have people not on the binary’.
Never use: tranny, transvestite, he-she, she-he, it, sex swapped, sex change. Do use:
trans man or woman, male-to-female (m-t-f), or female-to-male (f-t-m), transition.
‘Tranny’ is the same as ‘faggot’, says Milan. TED speaker Kate Stone agrees: ‘The worst, to
me, is when people shout out ‘tranny’ across the street. It sounds horrible’. Norman Spack,
the first doctor in North America to create an interdisciplinary program for transgender
adolescents in a pediatric academic medical center, also sees ‘she-male’ as potentially
damaging, because the phrase is often used to refer to male sex workers who dress as
women to serve a specific fetish.

(Ha, 2014)
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Interestingly, the extract on talking about transgender issues used the term ‘transgender’.
This term is itself contentious. Some trans people view their gender as fixed, and that it is
their sex that is in question and their sex that they may change. Hence, they would see the
transition as being sex related, rather than gender related. Nonetheless, the predominant
view, as noted in the article by Thu-Huang Ha (above) is that in general the terms
‘transgender’ and ‘trans people’ are preferable to ‘transsexual’. Accordingly, this course
will tend to use the terms ‘transgender’, ‘trans people’ and ‘m-t-f’ and ‘f-t-m’. However, at
times law reports, for example, will use the term ‘transsexual’; for simplicity, where this
terminology is adopted, it will continue to be used in the discussion of these cases.
Apologies if at any point the approach causes any offence; none is intended.
You may have come across various definitions of gender. For example, Black’s Law
Dictionary defines gender in the following terms:
Defined difference between men and women based on culturally and socially
constructed mores, politics and affairs. Time and location gives rise to a variety
of local definitions. Contrasts to what is defined as the biological sex of a living
creature.
(Black’s Law Dictionary, n.d.)

Further, art 3(c) Istanbul Convention 2011, defines gender as
the socially constructed roles, behaviours, activities and attributes that a given
society considers appropriate for men and women.
Do you think these definitions work for trans people?
This course will also consider two other groups: homosexuals and those who are intersex.
Again, terminology can be contentious. ‘Homosexual’ as a term can be criticised as too
focused on sex. For some, the term ‘gay’, particularly in the context of ‘gay rights’,
encompasses gay and lesbian rights. For others the use of ‘gay’ to include homosexual
females detracts from, or even denies, these people’s lesbian identity.
Accordingly, in this course the term ‘homosexual’ will tend to be used when discussing
people from both sexes who are sexually attracted to members of their own sex.
Alternatively, the phrase ‘gay and lesbian’ will be employed to denote the inclusion of
people of both sexes: ‘gay’ will tend to be used when referring specifically to men who are
sexually attracted to other men; ‘lesbian’ will tend to be used when specifically referring to
women who are sexually attracted to other women.
A wide range of terms could be employed to identify particular intersex conditions;
however, in general, the approach will be to refer to ‘people with intersex conditions’. It is
the desire of some people with intersex conditions, however, to be viewed as ‘intersex’,
which challenges the binary divide that someone is either male or female. This is the type
of situation referred to by Tiq Milan in the passage you have just read by Thu-Huang Ha.
In the introduction to this course it is stated that: ‘This course will examine legal
approaches to some people whose sexual orientation and/or gender identity does not
conform to that of the majority.’ As already identified, the three main groups that will be
considered are homosexuals, trans people and those with intersex conditions. This
means that other groups will not be a primary focus of this course.
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Bisexuals
According to the Office for National Statistics 2017 survey of sexual orientation published
in 2019, 0.7% of the United Kingdom’s population identify as bisexual. This compares to
1.3% identifying as lesbian or gay and 93.2% identifying as heterosexual. However,
amongst 16-to 24-year olds the percentage identifying as bisexual (2.3%) is higher than
the percentage identifying as lesbian or gay (1.9%). Data on sexual orientation is
notoriously problematic as survey respondents may not answer honestly. Even if they do
answer honestly, how they answer may be problematic, for example should someone who
primarily views himself as heterosexual, has only had heterosexual sexual relationships,
but occasionally feels sexually attracted to other men classify himself as bisexual or
heterosexual?
The 2012 Bisexuality report noted that: ‘Bisexuality has been acknowledged to be an
‘invisible’, ‘excluded’ or ‘silent’ sexuality within several domains including: mainstream
media, lesbian and gay communities, sex research, psychology and psychotherapy,
policy and legislation.’ This legal invisibility is a reason why bisexuality is not a primary
focus of this course. Apart from the protection afforded by the Equality Act 2010, and its
predecessor legislation, bisexuals have been largely ignored by English law makers. This
would mean that for the legal timelines, a bisexual legal timeline would basically duplicate
the gay and lesbian timeline.
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2 Gay people and the law
This section will guide you through a timeline and activities which relate to various legal
and socio-cultural developments concerning gay people.

2.1 Timeline: gay people and the law
The timeline relates to both legal developments and social and cultural events. It is
intended to show how the law and attitudes have changed over time. The timeline is
divided into two bands: an upper (dark) band and a lower band. The lower band is further
divided into ‘legal’ and ‘social and cultural’ events. You will find instructions for
navigating the timeline at the start of the timeline itself.
Dates marked with an asterisk have an additional activity for you to undertake as you work
through the timeline.
At points as you work your way through the timeline you will be given the opportunity to
‘find out more’. If you follow them, you will find additional information which you may find
interesting, but which is not crucial to your understanding of the topic being examined.
You may therefore choose not to follow these links.
It is recommended that the first time that you work through the timeline you should move
through the dates in chronological order using the upper band to gain a historic
perspective of how the law and attitudes have changed. This is probably the best way to
see how legal and social approaches have changed over time. Alternatively, you could, for
example, use the lower band to follow the legal developments and then follow social and
cultural events. Later, you can simply go back and click on a specific event in the lower
band that interests you or about which you would like to remind yourself.
The timelines contain links to activities for you to reflect on your learning. We
recommend that you open these activities in a new window or tab so that you can
easily return to the timeline. (The activities also appear in the appendix to the course,
so you can find them easily again if you need to.)
Interactive content is not available in this format.

10 of 32

Friday 21 August 2020

2 Gay people and the law

2.2 The missing event
Producing a timeline about homosexual rights involves decisions about what to include
and what to exclude. As you worked your way through the timeline, there may have been
events which you expected to see included, but which were ignored. The list was
completed in 2016. What has happened since? The answer is quite a lot. To take 2017 as
just one example. In that year, the Government pardoned gay men whose consensual
sexual acts would be legal today. The same year the Supreme Court gave
pension rights to civil partners and spouses in same sex marriages. Also in 2017
the rules on gay and bisexual men giving blood in England and Scotland were relaxed.

Activity 7: The missing event 1
You should allow yourself 45 minutes to complete this activity.

Choose one date/event which you consider should have been included and briefly
explain why. The event could be a legal event or a social/cultural event.
Provide your answer...
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2.3 Numbers
Estimates as to the percentage within the population who are homosexual vary widely.
Earlier figures on sexual orientation drawn from the Office for National Statistics survey of
sexual orientation conducted in 2017 and published in 2019 were quoted which indicate
that 1.3% of the population identify as homosexual and 0.7% as bisexual. Other estimates
suggest that the percentage of homosexuals within the population is much higher. For
example, a Guardian article, ‘Gay Britain: what do the statistics say?’, (Chalabi, 2013)
cited UK Treasury estimates of the percentage of gay people making up the population as
being around 6% – a figure in line with Stonewall estimates of 5 to 7%.

2.4 Conflicting rights
A recurrent issue for the law is how to balance conflicting rights. One of the main areas
where this currently arises in relation to the legal treatment of homosexuals is in relation to
the balance between their rights and the rights of those whose religious, or other strongly
held, beliefs potentially conflict with the rights of homosexuals. A recent legal case which
attracted considerable media interest was the dispute between a Christian couple and a
gay couple who wanted to stay at the Christian couple’s bed and breakfast establishment (B&B).

Activity 8: Gay rights versus religious rights
You should allow yourself 20 minutes to complete this activity.

Watch ‘Gay couple win B&B damages claim’ (BBC News, 2012).
In the video you heard from the gay couple, John Morgan and Michael Black; you also
heard the views of Mike Judge from the Christian Institute.
Do you think that the court achieved the appropriate balance between the rights of the
couple and the rights of the B&B owners?

Your reasons
Give reasons for your answer.
In giving reasons consider whether:
●

religious beliefs should also be viewed as more important than the right not to be
discriminated against, or

●

the right not to be discriminated against should always be viewed as more
important than religious beliefs, or

●

cases should be decided on their facts and that sometimes where rights conflict
(in cases such as this one) respecting religious beliefs should be the main
concern of the law, while sometimes it should be protecting people from discrimination.

If you chose option 3, you should explain what principles should be adopted to decide
which option should be followed.
Provide your answer...
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Now consider another case which has achieved a lot of publicity and at the time of
writing (August 2019), the decision in the Supreme Court is to be appealed to the
European Court of Human Rights.
Follow this link to the BBC coverage of the Supreme Court decision. Can you reconcile
the decision in the B&B case with decision in the ‘gay cake’ case? Do you think the
courts came to the right conclusion in both cases?
In the comments on the case on the BBC website there is a statement by Peter
Tatchell, the well-known gay rights activist, in favour of the bakery. Does this surprise
you? How should rights to have one’s religion and belief respected be balanced
against rights not to be discriminated against on grounds of one’s sexual orientation?
Discussion
This question will doubtless be explored in the appeal to the European Court of Human
Rights. The appeal will almost certainly focus on Articles 8, 9 and 14 of the European
Convention for the protection of Human Rights and Fundamental Freedoms. Article 8
relates to the right to respect for your private and family life. Article 9 relates to freedom
of thought, conscience and religion. Article 14 states that the enjoyment of the rights
set out in the Convention should be free from discrimination ‘on grounds such as sex,
race, colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.’ Although sexual
orientation (and gender identity) are not explicitly included in the list they have been
held by the Court to be protected.
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3 Trans people and the law
Read the article ‘A brief history of transgender issues’, by Professor Stephen Whittle,
which was published in the Guardian (Whittle, 2010). It will provide some useful
background before examining the legal and social/cultural events in the timeline on trans
people and the law.

3.1 Timeline: trans people and the law
Full instructions on using the timeline were given in Section 2.1. Please refer back if you
wish to check these instructions.
Interactive content is not available in this format.

3.2 The missing event
Producing a timeline about trans people and trans people’s rights involves decisions
about what to include and what to exclude. As you worked your way through the timeline
there may have been events which you expected to see included, but which were ignored.

14 of 32

Friday 21 August 2020

3 Trans people and the law

Activity 9: The missing event 2
You should allow yourself 45 minutes to complete this activity.

For Activity 7 you were asked to choose one date/event which you think should have
been included in the timeline that looked at important legal, social and cultural events
linked to gay people.
As you worked your way through the timeline on events linked to trans people, you
may have thought of events which should have been included in this timeline. The
event could be a legal event or a social/cultural event. If you can identify an event that
you think should have been included relating to this timeline, think about how you
would explain it to others who may not be familiar with it, and why you think it is
significant.
Provide your answer...

3.3 Numbers
The Government Equalities Unit’s 2018 fact sheet on trans people, having acknowledged
that no robust data existed on the number of trans people in the UK. In 2003 figures from
the Inland Revenue and Department for Work and Pensions indicated that there were
about 4000 trans people in the UK – figures broadly in line with estimates of about 5000
from the DVLA and HM Passport Office (Reed et al., 2009, p. 14). By 2018 according to
the Consultation on reforming the Gender Recognition Act, 4910 people had at that time
been registered in their acquired gender under the Gender Recognition Act 2004.
However, these figures are probably gross under estimations of the true number of trans
people in the UK. The 2018 Government fact sheet having made the frank admission that
the Government don’t know the number of trans people contained the tentative estimate
that there are between 200,000 and 500,000 trans people in the UK.

3.4 Reforming the Gender Recognition Act 2004
In 2018 the Government consulted on reforming the Gender Recognition Act 2004. The
huge discrepancy between the estimated number of trans people and the numbers going
through the process set out within the Act to change their gender can be viewed as an
indication that the legislation is not working and is in need of reform. However, the idea of
reform has proved highly controversial with some trans people arguing strongly for reform
and some, particularly some women’s rights organisations, arguing strongly against. A
major focus of the debate has been on whether State recognition should be based on
personal self-identification. To gain a flavour of the debate and the issues you can follow
this link to two short films and two short debates.
Although a Government response to the Consultation was promised by Spring 2019, at
the time of writing this update (August 2019) no Government response had been
forthcoming. The 2004 law therefore remains unchanged.
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4 People with intersex conditions and
the law
Read the intersex fact sheet produced by the United Nations Office of the High
Commissioner for Human Rights (OHCHR, n.d.).

4.1 Timeline: people with intersex conditions and
the law
Full instructions on using the timeline were given in Section 2.1. Please refer back if you
wish to check these instructions. Work through the timeline chronologically in order to gain
a feel for how the legal, social and cultural landscape has changed.
Interactive content is not available in this format.

4.2 The missing event
Producing a timeline about people with intersex conditions is in some ways easier and in
some ways more difficult than it is to produce comparable timelines for trans people and
for homosexuals. It is easier because there are fewer problems in relation to deciding
what to leave out; it is more difficult because there are challenges in finding material to
include – especially when trying to focus on material relevant to the UK. However, as you
worked your way through the timeline there may have been events which you expected to
see included, but which had not been.
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Activity 11: The missing event 3
You should allow yourself 45 minutes to complete this activity.

For Activities 7 and 9 you were asked to choose one date/event which you consider
should have been included in the timeline relevant to each.
You should now have worked your way through the timeline on events linked to people
with intersex conditions. You may have thought of events which should have been
included in this timeline. Of the three timelines, it is arguably the timeline which is most
in need of having additional events incorporated. As with the previous two timelines,
the event could be a legal event or a social/cultural event.
Identify an event that you think should have been included relating to this timeline,
think about how you would explain it to a friend, who may not be familiar with the event,
and why you think it is significant.

4.3 Numbers
The OHCHR fact sheet estimates that the number of people with intersex conditions may
be as high as 1.7% of the population. The UK population was estimated by the Office for
National Statistics (ONS) to be 66.8 million in mid 2018. Applying the 1.7% estimate, this
would mean that around 1.1 million of the UK population could have intersex conditions.
Later, in the section on current issues for those with intersex conditions, you will hear and
see the estimate of 1 in 2000 being born intersex – this is the same as the lowest
estimated percentage given in the OHCHR fact sheet, above. This estimate would
indicate that assuming the UK’s population is 66.8 million, approximately 33,000 would be
intersex. This is a huge variation. Those with intersex conditions in the UK could be
anywhere between the low 10s of thousands to a figure in excess of a million. These
estimates do not take into those who self-identify as intersex, but who do not have an
intersex condition. It also excludes those who reject the idea of having to identify as either
male or female and instead prefer to identify as gender fluid.

Number of court cases
Whether you take the upper or lower estimate, you would expect that the UK courts would
have been called upon to adjudicate on a number of intersex-related cases. This is
particularly likely given the concerns expressed in the UN fact sheet, referred to above,
about the plight of those with intersex conditions. However, as you will have seen from the
timeline this has been not the case.

4.4 Recognition as intersex
In W v W [2000] 3 FCR 748 the respondent viewed herself, and wanted others to view her,
as female. However, not all people want to be viewed as either male or female. Some
individuals with intersex conditions wish to be viewed as intersex. Should they be allowed
to choose this designation? Should forms that require a person to register their sex
provide for registration as intersex?
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Listen to ‘Intersex’, which was broadcast on the BBC World Service Health Check (2013)
programme. (Please note, the relevant parts to this course are from 46 seconds to 8
minutes 15 seconds, so you don’t need to listen to the whole programme.)
The approach that should be adopted towards children who are born with intersex
characteristics is problematic.
●

Should they have surgery so that they become, at least in terms of appearance,
either male or female?

●

Should they be allowed to grow up as intersex and decide later whether to continue
to be intersex or choose, as an adult, to have surgery so that they can present as
either male or female?

Should the state recognise individuals as intersex? One country which now allows
registration as intersex is Germany. If you want to know more about this German
approach, see ‘Germany allows ‘indeterminate’ gender at birth’ (BBC News, 2013b),
which also notes five other countries that have given some recognition to intersex status,
namely:
●

Nepal – census, since 2007

●

India – electoral roll, since 2009

●

Australia and Bangladesh – passport applications, since 2011

●

New Zealand – passport applications, since 2012.
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5 Two linked issues
According to Public Health England the LGBT community faces a number of mental health
challenges. These include higher levels of depression, stress and anxiety. Lesbians and
gay people are more likely to attempt suicide than heterosexuals. The rates of attempted
suicide in the bisexual community are even higher. However, none of these groups have
rates of attempted suicide approaching those of the trans community – a 2012 trans
mental health study finding that 33% of respondents had attempted to commit suicide.
Reasons are varied and include discrimination in the workplace and in access to
healthcare and support services. Many identify a sense of isolation, a lack of social
acceptance and hostility from sections of society. A 2017 survey on hate crime conducted
for Stonewall found that 16% of lesbian, gay and bisexual respondents had been the
victim of hate crime within the last 12 months (up from 9% in 2013). The figure for trans
respondents was much higher with 41% having been victims of hate crime. The report
also found widespread discrimination in daily life including discrimination in housing,
social services, and when attending places of entertainment or places of worship.
The answer to addressing these problems might be to work to change societal attitudes,
but the proposed compulsory relationship lessons which the Department for Education
proposes should be introduced in secondary schools in 2020 already looks as if it will
prove highly controversial. The ‘No Outsiders’ programme introduced in a few primary
schools illustrates the divisions. For more on the controversy read this BBC news report
and watch the embedded videos.

Activity 12
In a society which wants to respect diversity, can you respect differences in sexual
orientation and gender identity, whilst also respecting the beliefs of faith groups who
may view some manifestations of sexual orientation and gender identity as running
counter to their religious beliefs?
Provide your answer...
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6 Global approaches
As you have worked your way through this course you will have seen some references to
the experience of homosexuals, trans people and those with intersex conditions in other
countries.
In the last section you saw that there is some recognition of intersex as a separate gender
category in Nepal, India, Bangladesh, Australia and Germany. New Zealand and Pakistan
could be added to this list. However, this leaves the UK, together with the vast majority of
countries, as not recognising intersex as a third gender for legal purposes.
Even where intersex is recognised as a third category the full legal implications – for
example, in relation to marriage – are not clear.
●

Can an intersex person who is recognised as intersex legally marry? If so, can an
intersex person marry (a) a man, (b) a woman or (c) someone who is also intersex?

●

Is being recognised as intersex a matter of personal choice, medical examination or
something else?

●

Should the UK be one of the first countries to recognise intersex as a separate legal
category?

The UK was one of the last European countries to allow trans people to be recognised in
the gender with which they identify. While the UK may have been slow to act, the Gender
Recognition Act 2004 created one of the most progressive legal regimes in terms of its
preparedness to recognise people in their preferred gender without requiring them to
undergo surgery or hormone replacement therapy. Though as has been noted, there are
calls to reform the Act, as many trans people find the current system burdensome.
Global approaches to homosexuality are probably the area where differences in legal
treatment are most marked.
The BBC News articles, ‘Where is it illegal to be gay?’ (2014) and ‘
Gay marriage around the world’ (2013c) highlight the stark differences in where it is illegal
to be gay or lesbian, and where gay marriage is permitted. In relation to the UK, however,
it is worth remembering (from the gay and lesbian timeline) that sex between men was
illegal in England and Wales until 1967, the age of consent was not equalised until 2000,
and the first gay marriages did not take place until 2014.
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7 Conversation with an expert
Peter Tatchell is one of the leading gay-rights activists. He was involved in the Gay
Liberation Front in the early 1970s and was involved in organising London’s first Gay
Pride march in 1972. In the 1990s he was involved with the direct action pressure group
Outrage! More recently, his campaigns have been organised through the Peter Tatchell
Foundation; they have focused not just on LGBT rights in the UK, but have had an
increasingly global focus.
In this interview, Peter reflects on the changes in legal approaches to homosexuality and
the social and cultural changes which have taken place alongside these legal reforms.
Audio content is not available in this format.
Paul Catley talks to Peter Tatchell
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Conclusion
There have been significant changes in the law relating to homosexuality since 1967.
Within a 50-year period we have moved from a situation where sex between men was
illegal, to a situation where gay people can marry, can adopt children, and are protected
from discrimination in the workplace and in the provision of goods and services. In parallel
with these legal changes, social and cultural attitudes have also changed.
There have been similarly significant changes in the law’s approach to trans people. They
are now legally protected from discrimination, and since the Gender Recognition Act 2004
came into force they can be recognised in what the Act terms their ‘acquired gender’.
Likewise, trans people have become more accepted in society and in culture.
Legal issues relating to people with intersex conditions have been less prominent. Such
people have remained socially and culturally largely invisible. A few countries are now
recognising intersex as a third sex, but the UK has not, as yet, been part of these moves.
Throughout, this course has looked at alternative views and encouraged you to consider
different opinions, weigh them up and arrive at your own reasoned conclusions.
If you enjoyed studying this course, consider enrolling for W340 Law, society and culture
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This appendix contains activities that are linked from the timelines. The timelines
demonstrate graphically how the law and attitudes have changed over time. For more
information see Section 2.1.

Activity 1: Public and private
You should allow yourself 20 minutes to complete this activity.

This activity relates to the entry ‘1957 (Legal) Wolfenden Report’ that appears in the
timeline in Section 2.1.
Would you anticipate that all sexual activity between consenting adults would be
deemed to be in the private sphere? If you think that sexual activity between
consenting adults would in certain circumstances be viewed as public, set out in the
text box below the circumstances when you consider that it should be viewed as
public.
Provide your answer...

Discussion
In assessing this question did you, for instance, consider any of the following:
●

where the sexual activity took place?

●

the chances that others might see (or hear) the activity?

●

the nature of the sexual activity?

After you have looked at the note on the 1967 Sexual Offences Act have a look at the
Act to see how the legislation dealt with the public/private divide.
Between 1960 and 1966 there were six attempts by backbench MPs to introduce law
reform by means of motions, 10-minute-rule Bills and Private Members Bills. Finally,
the Labour government allowed Leo Abse MP enough time for his 10-minute-rule Bill
to be passed.
At the time the Wolfenden report was published all sexual activity between men was
illegal. When the law changed in 1967, the new law placed restrictions on sexual
activity between men that did not apply to sexual activity between men and women.
These restrictions related to whether or not the activity took place in private. Section 1
of the Act decriminalised ‘buggery’ and ‘gross indecency’ between men, so long as
both were aged 21 or over and the act took place in private. The Act did not equalise
the law’s approach. The age of consent for heterosexual couples was 16 and there
was no requirement that heterosexual acts should take place in private.
The 1967 Act only decriminalised buggery between men. Anal intercourse between a
man and a woman remained an offence whether in private or not. Sexual activity
between women was largely ignored by legislators; as a result, sexual activity between
women was generally governed by the same legislative approach as applied to sexual
activity between men and women.

23 of 32

Friday 21 August 2020

Appendix

Activity 2: Changing attitudes
You should allow yourself 20 minutes to complete this activity.

This activity relates to the entry ‘1967 (Legal) Sexual Offences Act’ that appears in the
timeline in Section 2.1.
Listen to this extract, first broadcast in December 1966, in which Leo Abse is
questioned on the Bill which was at that time passing through Parliament (Today, 1966). As you listen, reflect on how attitudes have changed since the programme
was first broadcast.
Are there any terms or ways of speaking employed by Leo Abse which you do not think
a British politician would use today? Note down some of the main changes in attitudes
in the box below.
Provide your answer...

Discussion
You have hopefully noted down a number of changes. For example, could you imagine
a BBC interviewer today say to a politician that in introducing such a reform he and the
government would be ‘condoning something that is absolutely wrong and immoral’?
Some individuals may still believe that legalising homosexuality in certain circumstances ‘is absolutely wrong and immoral’, but mainstream thinking has changed and
such comments today would be thought by many to be reactionary, intolerant and
unacceptable. Similarly, would you expect a mainstream politician today to say ‘we do
not condone homosexuality’ or to refer to ‘discrete homosexuals who live out their
unfortunate condition in private’?

Activity 3: Changes 1994–2000
You should allow yourself 20 minutes to complete this activity.

This activity relates to the entry ‘2000 (Legal) Equal age of consent’ that appears in the
timeline in Section 2.1.
In 1994 Parliament had rejected equalising the age of consent for gay men to that for
heterosexual couples. What had changed since 1994 to enable the legislation to pass
in 2000?
Provide your answer...

Discussion
There is no definitive answer to this question. The European Commission of Human
Rights had ruled in 1997 in Sutherland v UK that the age of consent should be the
same for gay men as for heterosexual couples. This put political pressure on the
government, but the Commission could not compel the UK government to comply.
There had been a general election in 1997 which had seen the Conservative
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government ousted and the Labour party sweep to power with a large majority. This
meant that many of those voting on the proposed changes in the House of Commons
had changed. Perhaps just as importantly, and possibly also reflected in the changed
membership of the House of Commons, public attitudes towards homosexuality were
changing.

Activity 4: Defining sexual orientation
You should allow yourself 20 minutes to complete this activity.

This activity relates to the entry ‘2003 (Legal) Employment rights’ that appears in the
timeline in Section 2.1.
How would you define ‘sexual orientation’? Put yourself in the position of a legislator
seeking to protect individuals against discrimination on grounds of sexual orientation in
the workplace. Write your own definition of ‘sexual orientation’.
Provide your answer...

Discussion
Did you define ‘sexual orientation’ in terms of physical acts, or in terms of sexual
attraction to a particular sex? Does your definition cover:
●

both homosexuals and heterosexuals?

●

bisexuals?

●

those who are not sexually attracted to anyone?

Having considered your definition, would you like to rewrite your definition. If so,
please do so.

The statutory definition of sexual orientation
Regulation 2 EE(SO)R 2003 defined sexual orientation as:
Interpretation
(1) In these Regulations, ‘sexual orientation’ means a sexual orientation towards:

a.

persons of the same sex;

b.

persons of the opposite sex; or

c.

persons of the same sex and of the opposite sex
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Activity 5: Homophobia in the workplace
You should allow yourself 40 minutes to complete this activity.

This activity relates to the entry ‘2003 (Legal) Employment rights’ that appears in the
timeline in Section 2.1.
Employees at a company believe that one of their male colleagues is gay. As a result,
they engage in homophobic banter aimed at their ‘gay’ colleague. The employer
knows that this homophobic banter is taking place and fails to prevent it.
Under reg 5 EE(SO)R 2003 harassment on grounds of sexual orientation was
defined as:
Harassment on grounds of sexual orientation
(1) For the purposes of these Regulations, a person (‘A’) subjects another
person (‘B’) to harassment where, on grounds of sexual orientation, A
engages in unwanted conduct which has the purpose or effect of –
a.

violating B’s dignity; or

b.

creating an intimidating, hostile, degrading, humiliating or offensive
environment for B. Regulation 22 EE(SO)R 2003 sets out the liability of
employers:

Liability of employers and principals
(1) Anything done by a person in the course of his employment shall be
treated for the purposes of these Regulations as done by his employer as
well as by him, whether or not it was done with the employer’s knowledge or
approval.
(2) Anything done by a person as agent for another person with the authority
(whether express or implied, and whether precedent or subsequent) of that
other person shall be treated for the purposes of these Regulations as done
by that other person as well as by him.
(3) In proceedings brought under these Regulations against any person in
respect of an act alleged to have been done by an employee of his it shall be
a defence for that person to prove that he took such steps as were
reasonably practicable to prevent the employee from doing that act, or from
doing in the course of his employment acts of that description.
Is the company liable for harassment? Note down your answer below, giving reasons.
Provide your answer...

Discussion
You should probably have concluded that the company is liable under reg 5. On the
facts, the employer has failed to take reasonably practicable steps as required by reg
22(3). The question for the tribunal will be whether the banter has violated the dignity
of the person who is the target of the banter, or whether the banter has created an
intimidating, hostile, degrading, humiliating or offensive environment for that person.
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However, suppose the target is not actually gay, but is believed by his fellow workers to
be gay. Do the regulations protect him? Should the regulations protect him? Change
the facts slightly: suppose the target is not actually gay, and is not believed by his
fellow workers to be gay – but nonetheless his fellow workers choose to abuse him for
being gay. This issue came before the courts in English v Thomas Sanderson Blinds.
According to the facts determined in the Employment Tribunal (ET), Mr English’s work
colleagues did not believe Mr. English to be gay. However, because he fitted two
stereotypes assumed to be linked to being gay – namely he lived in Brighton and was
educated at a boarding school – his fellow workers decided to target him with
homophobic remarks. Both the ET and the Employment Appeal Tribunal (EAT) held
that Mr English was not protected because the abuse was not directed at his actual
sexual orientation. Interestingly, the EAT concluded that if the Regulations had carried
out the aims of the EC Equal Treatment Directive, which that had led to the passage of
the Regulations, he would have been protected. The Directive had called for protection
to be put in place where treatment ‘related to’ sexual orientation. The Regulations, as
passed by the UK government, covered discrimination ‘on grounds of’ sexual
orientation. The difference, in the view of the EAT, was crucial.
Mr English appealed to the Court of Appeal (English v Thomas Sanderson Blinds
[2008] EWCA Civ 1421; [2009] IRLR 206), which held that he could succeed in his
action. As Justice Sedley stated:
[T]he single critical assumed fact was that the appellant was repeatedly
taunted as gay. In my judgment it did not matter whether he was gay or not.
The calculated insult to his dignity, which depended not at all on his actual
sexuality, and the consequently intolerable working environment were
sufficient to bring his case both within reg. 5 and within the 1976 Directive.
The incessant mockery (‘banter’ trivialises it) created a degrading and
hostile working environment, and it did so on grounds of sexual orientation.
That is the way I would prefer to put it. Alternatively, however, it can be
properly said that the fact that the appellant is not gay, and that his
tormentors know it, has just as much to do with sexual orientation – his own,
as it happens – as if he were gay. [Para. 37]
If, as is common ground, tormenting a man who is believed to be gay but is
not amounts to unlawful harassment, the distance from there to tormenting
a man who is being treated as if he were gay when he is not is barely
perceptible. In both cases the man’s sexual orientation, in both cases
imaginary, is the basis – that is to say, the ground – of the harassment.
There is no Pandora’s box here: simply a consistent application of the
principle that, while you cannot legislate against prejudice, you can set out
in specified circumstances to stop people’s lives being made a misery by it.
(Para. 38)
There are also policy reasons why the distinction should be regarded as one
without a difference. Sexual orientation is not an either/or affair. Some
people are bisexual; some are asexual; some, including heterosexuals,
have unusual interests or proclivities. All of these may desire to keep their
orientation to themselves but still be vulnerable to harassment by people
who know or sense what their orientation is. It cannot possibly have been
the intention, when legislation was introduced to stop sexual harassment in
the workplace, that such a claimant must declare his or her true sexual
orientation in order to establish that the abuse was ‘on grounds of sexual
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orientation’. What is required is that the claimant’s (or someone else’s)
sexual orientation, whether real or supposed, should have been the basis of
harassment directed at him or her. That is what was going on here, even on
the limited facts which were assumed to be the only relevant ones. The case
would have been exactly the same if Mr English had elected, for whatever
reason, to remain silent about his actual sexual orientation – for example
because he took the principled position that it was nothing to the point. And
the same would be the case if he were actually gay or bisexual but preferred
not to disclose it. (Para. 39)
The judgment of the Court of Appeal is interesting. Judges interpret statutes and
statutory instruments. Issues that have been decided by higher courts are binding on
lower courts. Therefore, although Regulation 2 EE(SO)R 2003 might appear to give a
fairly limited meaning to the term ‘sexual orientation’, following the Court of Appeal’s
judgment in this case subsequent cases in ETs and EATs should interpret ‘sexual
orientation’ as it was interpreted by the Court of Appeal. The Equality Act 2010 uses
exactly the same wording for the meaning of sexual orientation as that adopted in the
2003 Regulations. Therefore, while the new Act post-dates the Court of Appeal
decision, it would be expected that the new Act would be interpreted in the same way
as those words were earlier interpreted by the Court of Appeal.

Activity 6: Assessing different viewpoints
You should allow yourself 40 minutes to complete this activity.

This activity relates to the entry ‘2014 (Legal) Same-sex marriage’ that appears in the
timeline in Section 2.1.
Read the six different viewpoints expressed in ‘Viewpoints: Gay marriage’ (BBC News,
2013a) published before the Bill to introduce gay marriage became law.
With which viewpoint do you agree most strongly? Why?
Which speaker do you think has presented the most evidence to back up their
position? (Note you need not necessarily agree with the viewpoint of the person you
consider has provided most evidence.) Which viewpoint do you find least persuasive?
Why do you find this viewpoint unpersuasive?
Explain your views in the text box below.
Provide your answer...

Discussion
This exercise involved assessing the merits of a number of very briefly expressed
viewpoints. The skills of assessing how an argument is advanced can be applied to
short opinion pieces, just as they can be to lengthier explanations.
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Activity 10: Man or woman
You should allow yourself 30 minutes to complete this activity.

This activity relates to the entry ‘2000 (Legal) W v W’ that appears in the timeline in
Section 4.1.
You have heard the most important findings. How would you decide the case? Was the
respondent at the time of the wedding a woman? This is a ‘yes’ or ‘no’ decision.
Record the reasons for your decision in the box below.
If you feel that you need more information, read the case report which you can find at:
W v W [2000] 3 FCR 748 but do not look at the head note and do not read the final
page (p. 783) of the judgment. The question is asking you for your decision; not
Charles J’s decision.
Provide your answer...

Discussion
Charles J. concluded:
In my judgment having regard to Dr Conway’s evidence if the respondent
had been born today the medical decision taken would have been that she
should be brought up as a girl. If that decision had been made at the time of
the respondent’s birth it would have been vindicated by the respondent’s
physical development as a result of her partial androgen insensitivity, her
desire from an early age to live as a girl and her final choice to live as a
woman before she started taking oestrogen and had her surgery. In my
judgment having regard to; (i) those factors, and (ii) the fact that I have
concluded that the respondent’s registration as a boy was not warranted by
an application of the biological test set and applied many years after her
birth in Corbett v Corbett, with hindsight it can be seen that such registration
was an error.
On the above approach and thus having regard to; (i) the six factors I have
listed, (ii) all my findings under the heading ‘Findings having regard to the
respondent’s history and the medical evidence’, and (iii) my conclusion that
the respondent had the capacity to consummate her marriage to the
applicant, but having regard in particular to; (a) my acceptance of the
diagnosis of partial androgen insensitivity, its cause and effect, (b) the
respondent’s ambiguous external genitalia, and (c) the respondent’s
development which led to her making a final choice to live as a woman well
before she started taking oestrogen and before she had surgery in my
judgment the respondent was a female for the purposes of her marriage to
the applicant.
(pp. 782–3)
In other words, the judge concluded that the original registration of the respondent as a
boy on his birth certificate was in error and that she was, and always had been, female.
Accordingly, her marriage was valid.
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