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Introduction

Introduction
This free course, Introduction to European Union Law, is an introduction to European
Union (EU) law. Its focus is not on how EU law applies in one particular member state.
Instead, it focusses on a European Union perspective and on the legal bases for EU
competencies and on EU substantive law arising from those competences.
These competences, based on the Treaties, provide a legal foundation for all EU action,
not politics. As a result, this OpenLearn course is not a study of the political issues
surrounding the EU but focusses on the law. Nevertheless, a study of EU law cannot be
separated entirely from aspects of its historical and current social, economic and political
context. It is important that you recognise the political and policy impact in order to fully
grasp the underlying concept of EU law.
This particular course seeks to rekindle knowledge and understanding you might already
have of EU law and wants to add to that and help you be able to differentiate between
opinion, political argument and legal fact. It takes a light touch in introducing you to legal
themes underlying topics that you may have already come across in current public
debates.
This course uses primary sources of law and views from a range of people talking about
aspects of EU law. The hope is to attune you to EU terminology. Why listen to voices of
different people? To give you a flavour of perspectives of the key movers in EU law. Why
use primary sources? Because EU law resides in its legislation and case law, not in
learned or academic commentary. Therefore, at various points the activities will ask you to
derive your answers from your reading of the Treaties, EU legislation and the
jurisprudence of the Court of Justice of the EU (CJEU). Directing you in this way will
provide you with starting points for critical analysis of themes. To assist in this approach,
this course will open a series of questions for you to reflect on and take into any further
study.
You should note that, when referred to generically in this course, the expression Treaties
is used. These are framework Treaties. The Treaty of Lisbon amending the Treaty on
European Union and the Treaty establishing the European Community (the Treaty of
Lisbon) spawned a new Consolidated Treaty of the EU, which includes both the Treaty on
the EU (TEU) and the Treaty on the Functioning of the EU (TFEU). These Treaties
constitute part of the EU’s primary legislation and provide a constitutional foundation for
the EU. The Treaties provide the vires for other primary legislation in the form of
Regulations and Directives, which will be explained later on. This is not to be confused
with the Commission’s power to make secondary legislation – these are also called
Regulations. They are akin to statutory instruments in the UK constitutional set-up.
As the focus of this Open Learn course is the law, the language can be quite technical at
times. We aimed to limit technicalities but this was not always possible and a true
introduction to any area of law cannot always protect the reader from such. You might find
it helpful to look at the short EU law terminology guide.
This OpenLearn course is an adapted extract from the Open University course
W330 European Union Law.
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Learning Outcomes
After studying this course, you should be able to:
●

recognise the relevance of EU law

●

identify some underlying themes of EU law

●

be aware of how ‘states’ may accede to or exit from the EU

●

explain the legal base of the aims of the EU

●

explain the concept of sovereignty and competences in relation to member states and the EU.

1 Studying EU law

1 Studying EU law
EU law traditionally is one of the core subjects for a qualifying law degree in England &
Wales. It filters through to the ‘domestic’ law of member states as well as some states that
have bilateral Treaties with the EU, such as Norway, which are bound to follow large
chunks of EU law. Any understanding of domestic law in a member state is incomplete
without a good grounding in the principles and content of EU law, which is the reasoning
behind EU law forming an integral part of domestic legal study.

Activity 1 Why study EU law?
You should allow yourself 20 minutes to do this activity.

Watch the two videos below: the first video features Professor Paul Craig, one of the
authors of a renowned EU law textbook, and the second video is from the EU
Commission. You need to only watch the first 03:59 minutes of the video recording by
Professor Craig. You are welcome to listen further but, when doing so, bear in mind
some of these points are now dated.
Video content is not available in this format.
Why is it so important to study EU law?

Video content is not available in this format.
The European Commission explained – functioning and tasks

Comment
Paul Craig’s thesis is that much of our national or domestic law is either fertilised by or
contains directly applicable EU law. You will return to considering the broad scope and
influence of EU law when considering the aims of the EU in Section 4 and the extent of
competences in Section 5 of this course.
The second video clip is a more topical explanation for studying EU law provided by
the EU Commission and attempts to explain the impact of EU laws on our routine daily
lives.

Famously, suggesting a whiff of apprehension, Lord Denning described the spread of EU
law into national law as an incoming tide flowing up the UK legal system, and
incontrovertibly having a profound impact on the sovereignty of Westminster: HP Bulmer
Ltd v J Bollinger SA (No 2) [1974]Ch 401 at 418–19. You will be looking at the meaning of
this issue of sovereignty in relation to supremacy of laws in Section 10.

1.1 Your knowledge of the EU
Before embarking on the themes of this course, a test of your current level of general
knowledge on the EU might be useful.
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Activity 2 Test your current knowledge of EU law
You should allow yourself 10 minutes to do this activity.

Answer these questions on EU law to test your current knowledge of EU law. They
cover a range of basic aspects of the European Union. If you struggle to answer them,
do not worry but have a close look at the feedback you are given for your responses.
1. How many member states are there in the EU in 2017?
¡

a. 28

¡

b. 23

¡

c. 21

d. 25
Comment
Croatia joined the EU and thus became the 28th Member State

¡

2. In which year did the UK join the EU?
¡

a. 1957

¡

b. 1967

¡

c. 1973

d. 1979
Comment
The UK joined in the first enlargement of the then EEC from six to nine member states
together with Denmark and Ireland.

¡

3. Which institution proposes most new laws for the EU?
¡

a. The European Council

¡

b. Any EU member state

¡

c. The European Commission

d. The European Parliament
Comment
The European Commission consists of Commissioners from each of the member
states. It is based in Brussels. It submits legislative proposal to the Council of the
European Union. These proposal may stem from consultations or on the initiative of
EU citizens (at least 1 million – see Articles 11 TEU). Under Article 17 (1) TEU the
Commission promotes the general interest of the Union and takes appropriate
initiatives to that end. It has executive and administrative functions.

¡

4. Which of the following institutions does not form part of the EU?
¡

a. The Court of Justice of the European Union (CJEU)

¡

b. The European External Action Service (EEAS)

¡

c. The European Central Bank (ECB)

¡

d. The European Court of Human Rights (ECtHR)

5. Which of the following European cities give their name (when using English) to a
major EU treaty?
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a. Nice

o

b. Lisbon

o

c. Rome

o

d. Maastricht
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e. Amsterdam
Comment
The EU has forged closer ties between its member states and increased dramatically
in size since its formation in 1957. This was principally achieved through a series of
Treaties entered into between the various member states.
o

The Treaty of Lisbon led to a new Consolidated Treaty of the European Union, which
includes both the Treaty on the European Union (TEU), and the Treaty on the
Functioning of the European Union (TFEU). When referred to generically in this course
the expression Treaties is used. These are framework Treaties. They constitute part of
the EU’s primary legislation and provide a constitutional foundation for the EU. The
Treaties provide the vires for other primary legislation in the form of Regulations and
Directives. This is not to be confused with the Commission’s power to make secondary
legislation – these are also called regulations. They are akin to statutory instruments in
the UK constitutional set-up .
6. Goods, persons, services and capital can move freely around the EU. How is this
now known?
o

a. the customs union

o

b. the single market

o

c. the common market

d. the European market
Comment
In the EU Treaties which provide the legal framework for the EU, it is referred to as the
‘internal market’ but colloquially it is often still referred to by lawyers and lay people
alike as the EU’s single market.
o

7. True or false: Every EU citizen has as a minimum dual citizenship (e.g. Dutch and
EU citizenship).
¡

a. True

¡

b. False
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2 Defining the EU
The video in the next activity provides an introduction to the formation and development of
the EU, it presents the view of one of the member states: Austria.

Activity 3 What is the EU?
You should allow yourself 10 minutes to do this activity.

Watch the video and answer the questions below. Bear in mind that as Croatia has
joined the EU since filming, the video states 27 member states but there are now 28.
Video content is not available in this format.
The European Union explained

1.

What significant event led to the formation of the EU?
Provide your answer...

Comment
The end of World War II and the onset of the Cold War led to the formation of the EU.
2.

How many political factions are there in the EU Parliament?
Provide your answer...

Comment
There are eight political factions in the EU Parliament.
3.

How often does Presidency of the EU Council rotate?
Provide your answer...

Comment
The Presidency of the EU Council rotates every six months.
4.

What mistake does the video make about a bi-annual meeting?
Provide your answer...

Comment
The Commission does not meet biannually and it does not have summits.
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5.

Can the EU Parliament initiate legislation?
Provide your answer...

Comment
No, the EU Parliament can't initiate legislation.
6.

To what percentage of draft Austrian legislation did the EU Parliament propose
alterations?
Provide your answer...

Comment
The EU Parliament proposed alterations to 91 per cent of Austrian draft legislation.

2.1 What the EU is not
The EU is not a federal state. However, it has the trappings of nationhood: an anthem,
citizens and governance. It is not the European Economic Area (but belongs to it); it is not
the European Free Trade Area. Are you following? Then we can continue the list!
The European Convention on Human Rights (ECHR) is separate from the EU. The
ECHR, however, has horizontal application on EU law as its member states are all parties
to, and bound by, ECHR and the EU is seeking to become a member in of itself.

European Economic Area (EEA) and European
Free Trade Association (EFTA)
Watch the video below. It explains the EEA and EFTA and the relationship between them
and EU.
Video content is not available in this format.
The EEA and the EFTA

The relationship between the EEA, EFTA and EU member states is complex: The EU is a
member of the EEA. Each member state of the EU has membership of the EEA under that
auspice, but not in its own right. Therefore, if an EU member state leaves the EU it also
leaves the EEA. Also note there is an update, as since the extract was recorded Croatia
has joined the EU.
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3 A Union in Europe
This section aims to give some general context for the themes and policies behind EU
law. It may seem contradictory that a continent imbued by common genre in literature, art,
popular culture, music and liberal democracy has been, for long periods of its history,
bound up in destructive conflict. What follows gives a flavour of how the aims of the EU
came about and how they have evolved.

3.1 The beginning – a founding perspective and
goals
The architects of European integration had dreams whose roots lay in World War II and a
common desire to avoid future military conflict. It culminated in the Schuman Plan
advocated on 9 May 1950.

Activity 4 Founding fathers of the EU
You should allow yourself 20 minutes to do this activity.

Interactive content is not available in this format.
Now identify the nuanced differences in the speeches given by these key figures.
Below is a list of key figures and their perspectives on Europe. Match them up.
A Franco–German pact to transparently unify through mutual control of their coal
and steel industries was a foundation for trust (the implication was that trust
results in peace).
A regional structure called the United States of Europe beginning with a Council
of Europe was the means of guaranteeing peace.
Advocates the need for a united European identity and voice, without which
Europe will descend back into conflict.
Secure peace through placing the production of coal and steel under a common
authority.
The test of the success of a united Europe is supranational institutions.
Match each of the items above to an item below.
Konrad Adenauer
Alcide de Gasperi
Walter Hallstein
Robert Schuman
Jean Monnet
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Comment
You will have noticed the focus of France and Germany was on coal and steel. This
was because, even immediately after World War II, it still was held as essential to
economic success. The root cause of three wars between France and Germany
(between 1875 and 1945) is thought to be competition to control those resources in the
border regions of Rhineland, Saar and Alsace Lorraine in order to gain industrial
advantage.
Soon the focus shifted to other economic factors, such as customs barriers.
You should have noted that these architects had slightly different emphases on how to
achieve their common desire. It is important not to overlook that the overbearing
geopolitical issue at the time was the Cold War warming up and Soviet expansionism.

3.2 The expansion – changing perspectives and
goals
A feature of the move to European cooperation in the 1950s was that, although the
rhetoric of the founding fathers stressed the imperative for trust and commitment, some of
the member states involved lacked it. France remained cautious of Germany and was not
enthusiastic about extending cooperation too far. The UK was reluctant to participate
primarily because it remained distrustful of political cooperation with France. This stance
would see the UK remain outside the EU until it joined in 1973. Over the intervening years,
the union has expanded with successive accessions, each bringing a cluster of new
member states.

Different perspectives
Watch the following video clips.
●

We must look to the future

●

Vladimir Drobnjak on Croatia entering the EU

●

A history of Britain's love-hate relationship with Europe

●

Session on the rationale for the European Union (Note: this link takes you to the full
lecture - if you are short on time listen from 10:12 to 41:36 minutes).
Video content is not available in this format.
We must look to the future

Video content is not available in this format.
Vladimir Drobnjak on Croatia entering the EU

Video content is not available in this format.
A history of Britain's love-hate relationship with Europe
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To watch the last of these video clips please follow this link:
‘Session on the Law of the European Union’. This 90 minute discussion is additional to the
material in this OpenLearn course. Do not feel you need to watch it in one sitting at a
particular time when studying this course.
This selection of video extracts contains themes which indicate changing reasons for
joining, which differ between acceding member states. Clearly, the driving force for the UK
and Ireland was the prospect of access to a large market for exports. For the Eastern
European member states, in addition to access to the market, they gained the comfort of a
strong alliance against the ambitions of Russia. For the Balkan states, other nuanced
reasons emerge. Accordingly, you may conclude that each new member state does not
necessarily share the same vision of the EU or reasons for joining the EU as its founding
member states. Equally, each member state does not hold the same vision for the future
of the EU. Current tensions on sovereignty are evidenced by the failure of the Treaty of
Nice amending the Treaty on European Union, the Treaties establishing the European
Communities and certain related acts (Treaty of Nice), which was rejected by referenda in
some member states at the time.
This leads us to a series of questions, we are continuously engaging with whenever we
aim to fully grasp and reflect on the European Union as a whole:
●

Is the EU a failed project? Has it stopped European wars? Is wealth being shared
and distributed fairly or is it polarising between north and south, and rich and poor?

●

How have the founding ideals developed and why have we ended up with something
quite different?

●

Why is it still important to have those ideals especially as some may argue that
Europe as a project failed in some of its ideals in that:
○

it did not stop wars – see what happened in Bosnia or what is continuing to
happen in the Crimea and South Georgia

○

there is an increasing polarisation of wealth, but there is also a commensurate
improvement in the economic well-being and improved living conditions for all
EU citizens.
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4 Aims of the EU today
In the video you watched in Activity 1, Paul Craig emphasised the extent to which EU law
has influenced national law. The breadth of the aims of the EU and increasing areas of
competence drives the scope of this influence. The origin of those aims resides, partly, in
the European Economic Community’s founding Treaty: Treaty establishing the European
Economic Community (EEC Treaty). They are in the preamble to that Treaty set out
below.

Box 3 Preamble to Treaty of Rome
Preamble
His Majesty The King of the Belgians, the President of the Federal Republic of Germany,
the President of the French Republic, the President of the Italian Republic, Her Royal
Highness The Grand Duchess of Luxembourg, Her Majesty The Queen of the Netherlands,
Determined to lay the foundations of an ever-closer union among the peoples of Europe,
Resolved to ensure the economic and social progress of their countries by common action
to eliminate the barriers which divide Europe,
Affirming as the essential objective of their efforts the constant improvement of the living
and working conditions of their peoples,
Recognising that the removal of existing obstacles calls for concerted action in order to
guarantee steady expansion, balanced trade and fair competition,
Anxious to strengthen the unity of their economies and to ensure their harmonious
development by reducing the differences existing between the various regions and the
backwardness of the less favoured regions,
Desiring to contribute, by means of a common commercial policy, to the progressive
abolition of restrictions on international trade,
Intending to confirm the solidarity which binds Europe and the overseas countries and
desiring to ensure the development of their prosperity, in accordance with the principles of
the Charter of the United Nations,
Resolved by thus pooling their resources to preserve and strengthen peace and liberty, and
calling upon the other peoples of Europe who share their ideal to join in their efforts,
Have decided to create a European Economic Community

The preamble refers to the need for economic cooperation, to work towards economic
expansion, fair competition and international trade with a common commercial policy. It
also identifies social objectives as improved living and working conditions and the need to
ensure peace, liberty and create solidarity.
Subsequent Treaties gave special prominence to the task of creating a common market
and an economic and monetary union. They provided a constitutional basis for the
establishment of an internal market through the liberalisation of four basic factors of
production: the free movement of goods, workers, capital, services and establishments.

15 of 54

Thursday 12 September 2019

4 Aims of the EU today

The current Treaties, the TEU and TFEU, retain the original economic aims but are now
bolstered by democratic and human rights elements which underpin them. They also give
the original aims an unambiguous constitutional base by taking parts out of the preamble
of the Treaty of Rome and placing them in Articles found in the body of the Treaties.
Significantly, the Treaties alter the prominence of some objectives and decrease others.
For example, Article 3 TEU offers its citizens areas of freedom, security and justice
without internal frontiers throughout the internal market over and above economic aims.
You will now consider what it is that the EU actually does and, therefore, what EU law
covers.

Activity 5 Aims of the EU
You should allow yourself 15 minutes to do this activity.

The aims of the EU are set out in the Treaty on European Union (TEU).
Access the TEU on the EUR-Lex website and read Articles 1, 2, 3 and 4. Then, on the
same website, find and read the Charter of Fundamental Rights of the European
Union (CFR).
Answer the questions in the interactive below.
Interactive content is not available in this format.
Now list the rights in the CFR in Titles I to IV.
Provide your answer...

Comment
For the CFR the rights you should have listed are:
●

Right to liberty and security

●

Respect for private and family life

●

Protection of personal data

●

Freedom of thought, conscience and religion

●

Freedom of expression and information

●

Freedom of assembly and of association

●

Freedom of the arts and sciences

●

Right to education

●

Freedom to choose an occupation and right to engage in work

●

Freedom to conduct a business

●

Right to property

●

Right to asylum

●

Protection in the event of removal, expulsion or extradition

●

Equality before the law

●

Non-discrimination

●

Cultural, religious and linguistic diversity

●

Equality between women and men
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●

The rights of the elderly

●

The rights of the child

●

Integration of persons with disabilities

●

Workers’ right to information and consultation within the undertaking

●

Right of collective bargaining and action

●

Right of access to placement services

●

Protection in the event of unjustified dismissal

●

Fair and just working conditions

●

Prohibition of child labour and protection of young people at work

●

Family and professional life

●

Social security and social assistance

●

Health care

●

Access to services of general economic interest

●

Environmental protection

●

Consumer protection.

Under Article 1 TEU the EU’s aim is to promote peace, its values and the well-being of its
peoples.
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4.1 Peace

Figure 1 Peace
Why peace? Well, the EU originates from the European Coal and Steel Community, which
was formed in the aftermath of World War II with the idea of joint control over the key
materials that might be used in a future war, namely coal and steel, by six countries which
had formerly been bitter enemies (such as Germany and France). This aim has achieved
the longest period without wars in Western Europe in recorded history, a peace of over 65
years. (This excludes the Balkan Wars, which took place outside the then EU.)
It is common knowledge that the EU has continued to expand, with a number of European
countries having recently joined and others on the way. The EU sees enlargement as an
important way to ensure that peace and prosperity are spread to some of the poorer and
historically more troubled parts of Europe, particularly the Western Balkans, which fought
vicious wars as late as 1991–99 when the former country of Yugoslavia broke up. It is
easy to forget that these wars, in countries only a few hours by plane from the UK,
resulted in over 150,000 deaths and 3 million refugees, and that ethnic tensions still run
high in some of these places. The hope is that these nations will settle any present and
future differences peacefully through membership of the EU.
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4.2 Values

Figure 2 Values
You also saw that an aim of the EU is to promote its values. These values are set out in
Article 3 and 4 of the TEU:
●

respect for human dignity

●

freedom

●

democracy

●

equality

●

the rule of law

●

respect for human rights including the rights of minorities.

Admirable and important though these aims and values are, they are perhaps different
from what you might have expected. More idealistic and less economic, perhaps?
Nevertheless, they have significance. At the time of writing, for example, the European
Commission is investigating political events in Poland surrounding the newly elected Law
and Justice party. The legal basis for this investigation is the rule of law framework
contained in Article 2 TEU. The announcement of this investigation is discussed in the
video in this article EU launches inquiry into rule of law in Poland .
The Treaty of Lisbon which came into force at the end of 2009, introduced elements of a
written constitution for the EU. The plan for an EU constitution, contained in the Treaty of
Nice, was dropped in the face of opposition from some member states. These included
the UK and, after referenda, others. The fear was that the Treaty of Nice was a step too far
down the road to making the EU a federal state in its own right and that it diminished
member states’ sovereignty further. This still has resonances today. The mechanism for
placating those concerns came from Angela Merkel, the Chancellor of Germany. She
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simply suggested revising the Treaty by dropping the word ‘constitution’ from it.
Nevertheless, some of the original constitutional language remains; the words themselves
reflect the fact that the EU has progressed beyond a mere trading bloc and intends to
evolve politically still further.
However, for now, the EU still predominantly deals with trading, economic and related
social matters. As noted below, Article 3 TEU sets out further aims than just a single
market. These further aims including working towards a more sustainable development of
Europe based on economic growth, full employment, social progress and elimination of
discrimination.
You may wish to reflect on how the immigration crisis and, for some EU member states,
an economic crisis is testing these goals.
Article 1 TEU contains the provision referring to ‘an ever closer union’. It actually reads ‘an
ever closer union among the peoples of Europe, in which decisions are taken as openly
as possible and as closely as possible to the citizen’. Concerns abound relating to the
manner in which the commitment embodied in this phrase could impact on member
states’ sovereignty and on Decisions of the CJEU.
As for the court, the CJEU has referred to this concept in the past merely as an
interpretative tool, notwithstanding that the phrase merely sets out an objective and does
not impose legal rights and obligations. Essentially, the CJEU has resorted to the concept
as an aid to construction of the last resort, not as a constitutionally defining notion of ever
diminishing political sovereignty for member states.
An example of the CJEU’s resort to the principle is Pupino, Criminal Proceedings against
(Case C-105/03) [2005] ECR I 5285. This case established that member states must
interpret domestic law in conformity with the wording and purpose of framework decisions.
Note that in Assange v Swedish Prosecution Authority [2012] UKSC 22, [2012] 2 AC 471
the UK Supreme Court considered itself not bound by the principle set down in the Pupino
decision of the CJEU. In R (HS2 Action Alliance Ltd) v Secretary of State for Transport
[2014] UKSC 3, the Supreme Court suggested that the primacy of EU law within the UK
system may be more qualified than has so far been appreciated. In particular, it suggests
that the ‘constitutional’ status of the rule of law means that EU law must be applied
consistently with it. Accordingly, CJEU has no jurisdiction to decide issues of state
function and national identity. This raises an interesting constitutional point regarding the
supremacy of EU law. The principle of supremacy will be considered in Section 10.
The limited role played by this concept in the CJEU’s decision-making is also apparent
from the fact that the concept has been referred to very infrequently in the Court’s case
law. It decided almost 30,000 cases (including opinions) between November 1954 and
November 2015 and the term ‘ever closer union’ was referred to in fewer than 60 cases.
Many of those cases relate to issues of institutional transparency of access to official
documents (House of Commons Briefing Paper Number 07230, 16 November 2015.)
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Figure 3 Ever closer
You may have noted the different slant put on the concept of ever closer union by Article 3
TEU. It is couched in terms of closer economic union:
The Union shall establish an internal market. It will work for the sustainable
development of Europe based on balanced economic growth and price stability,
a highly competitive social market economy, aiming at full employment and
social progress, and a high level of protection and improvement of the quality of
the environment. … It shall promote economic, social and territorial cohesion,
and solidarity among member states.
Politicians in some member states cite Article 4 TEU as evidence of preserving the socalled red lines, that is, retained sovereignty. The view of those politicians is that
fundamental and exclusive law-making powers in critical areas must remain with the
national legislations and not be transferred to the EU.
In accordance with Article 5 TEU, competences not conferred upon the EU in the Treaties
remain with the member states: ‘The limits of Union competences are governed by the
principle of conferral. The use of Union competences is governed by the principles of
subsidiarity and proportionality’.
Article 4 (2) states that:
The Union shall respect [member states’] … national identities, inherent in their
fundamental structures … including ensuring the territorial integrity of the State,
maintaining law and order and safeguarding national security. In particular,
national security remains the sole responsibility of each Member State.
However, there is a limitation in Article 4 (3). It emphasises that member states ‘shall
facilitate the achievement of the Union’s tasks and refrain from any measure which could
jeopardise the attainment of the Union’s objectives’, and that member states ‘shall take
any appropriate measure, general or particular, to ensure fulfilment of the obligations
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arising out of the Treaties or resulting from the acts of the institutions of the Union’. This
clearly flags up how crucial it is that EU law is applied consistently, uniformly and fully in all
member states, which echoes the approach of the CJEU in its early years.
In addition, Article 6 recognises the rights, freedoms and principles set out in the CFR. Yet
again, significantly, it is stated that ‘fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms … shall
constitute general principles of the Union’s law’. However, member states can derogate.
For example, during the negotiations at Lisbon the UK and Poland obtained a legally
binding protocol (Protocol 30) which clarified the applicable scope of the CFR; this states
that:
●

No court can rule that the laws, Regulations or administrative provisions, practices or
action of the UK are inconsistent with the principles laid down in the CFR.

●

The CFR creates no new rights enforceable in the UK, over and above those already
existing in UK law.

●

The CFR cannot be used by the CJEU to alter UK labour law or laws dealing with
social rights.
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Competence, that is the legal scope of power, originates solely from the Treaties. The EU
has no inherent powers. This is the key point for you to take away from this course.
In Germany v European Parliament and Council (Tobacco Advertising Directive) (Case C376/98) [2000] ECR I-08419 the CJEU acknowledged the boundaries of EU competence
and rejected arguments based on the general principle that economic integration itself
was sufficient justification for a Directive seeking to extend competence. In this case, it
was a Directive banning all forms of tobacco advertising. The Commission argued that the
legal base for the Directive was that it was an internal market measure creating a uniform
market. The CJEU agreed with Germany that the measure went beyond the scope of the
Treaty base.

5.1 Powers

Figure 4 Powers
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The Treaties define the scope of the powers of each institution within the EU. The Treaty
base is the cause of all EU institutional action. As within all systems of democratic
governance, the EU requires its institutions to act within their powers.
The Treaties entrust the CJEU with jurisdiction to review the exercise of powers by EU
institutions. It is required to review the choice of Treaty base under which legislation is
passed. This requires the Court to consider whether the legislation is adopted under the
correct legislative process and whether it is an exercise beyond the powers conferred on
the relevant institution.
Note: the procedure under which legislation is passed varies and, depending on which
procedure, involves different institutions.

5.2 Competences

Figure 5 Competences
A shared characteristic of each new treaty was an incremental increase in competences
and extension of individual rights, whether economic or social. For background on how
those increasing competences and rights came about, look at the evolution of the Treaties
in this interactive timeline.
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A challenge has been how to guarantee relative rights and competences as they
developed and to maintain an institutional balance between EU institutions and member
states. Under the Treaties, the CJEU is tasked with that role. The mechanisms available
to applicants objecting to competences without legal base and jurisdiction the Court has to
hear such applications is explored in Section 11.1.
The Treaties reflect the multilevel governance structure implicit between the EU and
member states. In some instances, the EU has exclusive competence to act, whereas in
others it shares competences with the member states. A revised Declaration on
Competences is attached to the Treaty of Lisbon (No. 18). This confirms the respective
rights of member states and the EU.
The Treaties divide competences into exclusive and concurrent, or shared, competences.
What those competences are (at the time of writing) is explored in Activity 6. But first, the
allocation of competences is underscored by general principles contained in the Treaties.
The EU enjoys exclusive competence in only a few areas. These are customs union,
establishing competition rules necessary for the functioning of the internal market,
monetary policy for member states that use the Euro, conservation of marine biological
resources under the common fisheries policy, common commercial policy and the
conclusion of international agreements, a crucial exclusive competence to note in the
political climate after the UK referendum vote in 2016.
In most areas, the dividing line is not so clear. Pursuant to Article 4 TFEU, the EU has
shared competence with member states in 12 listed areas. These are broad ranging.
Under Article 6, there are also other areas where the EU has either exclusive or
concurrent competences: the power to support or complement member states in
additional listed areas.
It is in the area of shared competences that most difficulties arise, as the degree of
sharing alters according to the subject matter. Importantly, if the EU chooses not to act
then the member states retain the competence to act unilaterally.
According to the principle of subsidiarity, in Article 5 TEU, the EU should only act if the
member states acting independently could not achieve the result. The question arises
whether the presumption for action, under Article 5 TEU, lies with member states.
The sting in the tail of competence is found in Articles 2 (6) and 5 (1) TFEU. These
provisions are broad and opened the way to what is called ‘competence creep’ on the part
of the Commission. Competence creep is the term given to the slow assumption of
powers not expressly granted by the member states but implied in order to carry out
competences.

Activity 6 Exclusive, concurrent and complementary competences
You should allow yourself 25 minutes to do this activity.

Using EUR Lex find and read Articles 4 (1) and 5 TEU Articles and Articles 3, 4, 5 and
6 TFEU.
Now fill in the bubbles indicating the areas where you consider the EU has exclusive
competence, those in which it shares competence concurrently with member states,
and areas where the EU may only provide support to member states.
Interactive content is not available in this format.
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Comment
Your answers should result in the below general description set out as a tube map.
Working
in the EU

Pensions
in the EU

Studying
in Europe

GMO
labelling

A fair deal for consumers

Blacklist
of airlines

Tackling
counterfeiting
and piracy

Air
passenger
rights

Fighting crime
Clean beaches
and bathing water
Hazardous
waste

Pet
passports

Protecting
nature

Importing
cars

External
border
EU food
agency watchdogs

Fair airline
ticket pricing

Travel and working

Food and environment

Monitoring
consumer
markets

EU
sustainable
energy

Protecting
consumer
safety

EU tube lines

Recycling

Fighting
money
laundering

Food
labelling
Cheaper
telecoms

Mobiles

Shopping
abroad

EU health
insurance card

Passport
free travel

Animal
health

Figure 6 A tube map for competences
Academic journals in the field of EU law in recent years are filled with Articles raising
questions about the meaning of subsidiarity, and its impact on the relationship between
member states and the EU in the field of competences.
If you wish to read around this topic, Further reading includes two Articles that are
illustrative of the debate.

The competences set out in the Treaty of Lisbon and broad scope of enacting secondary
legislation has seen the Commission act when it considers competences should evolve in
a way that requires their expansion. As a result, there was a perceived need on the part of
the member states to reign in this tendency and take back control.

5.3 Surrender of powers by member states
Increasing competence should not be confused with a general transfer of powers by the
member states to the EU. A general transfer of powers raises the issue of surrender of
sovereignty on the part of the member states, in that by simply conferring on the EU the
power to redefine its own competences without prerequisite approval by the member
states risks turning it into a self-determining super state. However, member states have
recognised the need to transfer some sovereignty to the EU to enable its institutions to
carry out their goals and tasks.
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Figure 7 Transfer sovereignty
Transfer was facilitated by the member states providing the EU institutions with
competence to make their own laws. This principle is found in Article 5(2) TEU, which
provides that ‘the Union shall act only within the limits of the competences conferred upon
it by the member states in the Treaties to obtain the objectives set out therein.
Competences not conferred upon the Union in the Treaties remain with the member
states’.
A problematic area, as noted above, has been competence creep, where the Commission
has assumed implied powers. The power to do so has been recognised by the CJEU in
such cases as Commission of the European Communities v Council of the European
Communities. European Agreement on Road Transport (Case C-22/70) [1971] ECR 263.
In this case the Court ruled that powers to act could be inferred from the fact that the
member states, and Commission did not object to the Council acting when they had the
chance to. In other words, their inaction affirmed the power of the Council to act. The
consequence is that using these powers diminishes the areas of concurrent competences. As brakes to such competence creep, member states have used the principles of
subsidiarity and proportionality and actions against EU institutions. A notable example is
UK and Northern Ireland v Council of the European Union (Working Time Directive) (Case
C-84/94) [1996] ECR I-05755 in which arguments raised that subsidiarity had not been
observed failed. Similarly, arguments that the restrictions imposed by the working time
Directive were disproportionate were also rejected on grounds that unless there had been
manifest error or misuse of power, the Council must be allowed to exercise its discretion
and law-making, in a way which involved bringing in new social policy.
When an EU institution is considering the application of proportionality and subsidiarity
principles to the question of whether it has competence to act, the combined effect of a
series of rulings from the CJEU is that there are four broad questions to ask:
1.

Is the matter in question one of shared competence between the EU and the member
states?
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2.

Can the objective of the action be sufficiently achieved by the member states?

3.

Can the objectives be better achieved by the EU?

4.

If the answers to questions 1 and 3 are yes, is the proposed measure the least
restrictive option (proportionality)?
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Prior to the signing of the Treaty of Lisbon, joining and leaving the EU was essentially
conducted solely through political negotiations. The Treaty of Lisbon gives the conditions,
terms and procedures for joining and leaving, a constitutional legal base and incorporation
into the Treaties.

6.1 Joining the EU
The EU still looks set to expand. Some Soviet bloc countries believed that by joining the
EU they were helping to consolidate the rise of democracy following the collapse of the
Iron Curtain. Other former Soviet bloc countries, such as Ukraine, see membership of the
EU, or at least close association with it, as a bulwark against emerging Russian
expansionism. There are negotiations going on with the Balkan countries following the
disintegration of Yugoslavia and the civil wars of the 1990s. The immigration crisis is
revitalising negotiations with Turkey whose relationship with the EU is shifting constantly.

Activity 7 Growth of the EU 1957–2016
You should allow yourself 10 minutes to do this activity.

Use your knowledge of EU history to match each country with its date of accession or
relevant statement.
Accession: 1973
Original member state
Accession: 1995
Accession: 2004
Voted not to join
Candidate country
Match each of the items above to an item below.
Denmark
The Netherlands
Sweden
Hungary
Norway
Serbia
Comment
Norway has twice signed an Accession Treaty with a view to joining, first in 1973 and
then in 1995. However, on both occasions the Norwegian people voted against joining
in a referendum. Norway is a member of the EEA and so takes part in the single
market.
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Croatia, the most recent EU member state, joined on 1 July 2013.

Figure 8 Countries of the EU
Candidate countries are those that are currently in accession negotiations with the EU.
Potential candidate countries are those which have applied but are still working towards
satisfying the accession conditions. Once the conditions have been satisfied, accession
negotiations may be opened, at which point they will become candidate countries.

Activity 8 Accession terms
You should allow yourself 5 minutes to do this activity.

Using the EU website, summarise what the following statement means:
An acceding state must adopt the acquis communautaire.

●

Provide your answer...

Comment
Put simply, it means that once an applicant country meets the conditions for
membership, it must implement EU rules and Regulations in all areas.
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6.2 Conditions for membership
The conditions for a candidate country to become a member state are that it must comply
with the entire body of EU law (the acquis communautaire) – that is, all the Treaties,
Regulations and Directives adopted by the EU institutions as well as judgments of the
CJEU. But first, the candidate country must obtain the unanimous approval of the Council
of the EU (after the Council has consulted the Commission and obtained the consent of
the European Parliament) and the European Council (the member states), and prove to
have the consent of its citizens – evidenced either by approval in the candidate’s national
parliament or by national referendum.
The procedure is set out in Article 49 TEU. If accession is agreed, all existing member
states and the candidate country have to ratify an accession treaty in accordance with
their constitutional requirements. In the UK, Parliament had to amend the European
Communities Act 1972 to include the Accession Treaty as an EU treaty, which has effect
in UK law. However, accession Treaties do not trigger a referendum under the European
Union Act 2011.
Article 49 TEU also sets out the membership criteria. It states that:
Any European state which respects the values of the EU referred to in Article 2
[e.g. human dignity, freedom, democracy, equality, the rule of law and respect
for human rights (including those of minorities)] and is committed to promoting
them may apply to become a member of the Union.
Candidate countries must also meet the ‘Copenhagen criteria’, which were agreed at the
European Council held in June 1993 in Copenhagen, Denmark.

The Copenhagen criteria
The Copenhagen criteria are that a candidate country must have:
●

Stable institutions guaranteeing democracy, the rule of law, human rights and
respect for and protection of minorities. These are mainly political criteria and
reflect Article 49 TEU. They should have regular free and fair elections, the right to
establish political parties without interference, an independent judiciary, a free
press and trade unions.

●

A functioning market economy that can cope with competition and market forces
in the EU. These are economic criteria. Former Communist countries had to
restructure their economies significantly to reduce the role of the state in the
economy and to ensure that domestic businesses could withstand the rigours of a
competitive market economy.

●

The ability to meet the obligations of membership, including respect for the aims of
political, economic and monetary union.

The negotiations to join the EU are very detailed and can be prolonged. They are not
about whether to implement the acquis, but when, and how, to implement it. The EU will
provide technical and financial support to enable candidate countries to meet the
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Copenhagen criteria; the Commission monitors progress. The negotiations cover the
areas prescribed in Article 49 TEU:

Areas prescribed in Article 49 TEU
●

The conditions and timing of the candidate’s adoption, implementation and
enforcement of the acquis are negotiated.

●

Acquis is divided into 35 different policy fields (chapters) – for example, transport,
energy, environment, agriculture and fishing – each is negotiated separately.

●

Financial arrangements are discussed (e.g. how much the new member state is
likely to pay into and receive from the EU budget).

●

Transitional arrangements are negotiated – on occasion certain parts of the
acquis are phased in gradually to give the new member state or existing member
states time to adapt. For example, there are usually transitional arrangements in
respect of free movement of persons. Bulgarians and Romanians only obtained
full free movement rights on 1 January 2013, five years after the date of
accession; Croatia is subject to a similar transitional period. An exception was the
UK, as the Blair government chose not to be part of the transitional restriction on
free movement of persons.

The CJEU in numerous cases has upheld the domestic laws of host member states that
contain derogations from the principle of equal treatment of migrant workers. For
example, in 2014, in Jobcenter Berlin Neukölln v Nazifa Alimanovic and Others (Case C67/14) 15 September 2015, relying on the principles of subsidiarity in the TEU and
doctrine of implied powers in Article 5 TEU, the Court upheld German laws that restricted
migrant citizens’ rights to special non-contributory cash benefits.

Monitoring and assessment
The Commission will provide a full assessment of the state of a candidate country’s
compliance with the Copenhagen criteria in an Opinion drawn up in response to a
country’s application for membership. The Commission then monitors the progress of
candidate countries in meeting economic accession criteria annually in its progress
reports on each candidate country.
This requires the administrative capacity to transpose the acquis into national law, to
implement it and to enforce it through effective administrative and judicial structures.
What this all means is that only democracies are eligible to join. Greece, Portugal and
Spain were effectively excluded from membership when they were ruled by dictatorships,
but applied for membership once democratic rule had been restored.

32 of 54

Thursday 12 September 2019

6 Joining and exiting the EU

Candidates meet Copenhagen criteria
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Adoption of acquis communitarie

Commission monitoring and assessment

Accession

Figure 9 Path to accession
The following are candidate and potential candidate countries (bracketed dates are the
year of application):
●

Albania – potential

●

Bosnia and Herzegovina – potential

●

Iceland – candidate (June 2010)

●

Kosovo – potential

●

Former Yugoslav Republic of Macedonia – candidate (December 2005)

●

Montenegro – candidate (December 2010)

●

Serbia – candidate (March 2012)

●

Turkey – candidate (December 1999).

Incorporation methods
The legal status of the Treaty of Lisbon in the domestic law of member states is that of an
international Treaty. It follows that incorporation into national law is determined by the
mechanism for incorporation residing in each member state. For monist states the
Treaties automatically become part of domestic law without further legislative process.
For dualist states, such as the UK, the Treaties must be given domestic legitimacy to have
effect. In the UK this was achieved through the European Communities Act 1972 (ECA).
Section 2 states:
All such rights, powers, liabilities, obligations and restrictions from time to time
created or arising by or under the Treaties, and all such remedies and
procedures from time to time provided for by or under the Treaties, as in
accordance with the Treaties are without further enactment to be given legal
effect or used in the United Kingdom shall be recognised and available in law,
and be enforced, allowed and followed accordingly; and the expression
‘enforceable EU right’ and similar expressions shall be read as referring to one
to which this subsection applies.
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6.3 Leaving the EU
Only one member state, Greenland, has left the EU. However, as the result of a
referendum in the UK was that a narrow majority of voters declared they would like to see
the UK leave the EU we are likely to see another withdrawal.
Greenland’s departure was in a different context from that of the UK. Unlike the UK,
Greenland never really acceded in the first place. It became a member state on the coattails of Denmark. At the time of Denmark’s accession, Greenland was a dependency and
not a fully independent state. Greenland then achieved partial independence and decided
by referendum to leave the EU. The process was before the TEU and based on
negotiation.
The procedure for exiting the EU is governed by the TEU, which sets out the procedure in
Article 50, which was only established with the Lisbon Treaty:

Article 50 TEU
1.

Any Member State may decide to withdraw from the Union in accordance with its
own constitutional requirements.

2.

A Member State which decides to withdraw shall notify the European Council of its
intention. In the light of the guidelines provided by the European Council, the
Union shall negotiate and conclude an agreement with that State, setting out the
arrangements for its withdrawal, taking account of the framework for its future
relationship with the Union. That agreement shall be negotiated in accordance
with Article 218(3) of the Treaty on the Functioning of the European Union. It shall
be concluded on behalf of the Union by the Council, acting by a qualified majority,
after obtaining the consent of the European Parliament.

3.

The Treaties shall cease to apply to the State in question from the date of entry
into force of the withdrawal agreement or, failing that, two years after the
notification referred to in paragraph 2, unless the European Council, in agreement
with the Member State concerned, unanimously decides to extend this period.

[…]

5.

If a State which has withdrawn from the Union asks to rejoin, its request shall be
subject to the procedure referred to in Article 49.

In summary, the procedure is as follows. A member state would give notice to the
European Council. The European Council would then give negotiation guidelines. The
Council, voting by qualified majority and with the consent of the European Parliament,
would conclude the negotiations on behalf of the EU. It is likely the Council would
delegate negotiations to a team (including the Commission). The negotiations are, by
virtue of Article 218 TFEU, conducted as if the exiting member state is a third state
(i.e. not a member state). By Article 50(2) those negotiations set out the arrangements for
withdrawal and the third party state’s future relationship with the EU (this part of the
summary is based on the German translation, which is more precise – ‘…wobei der
Rahmen für die künftigen Beziehungen dieses Staates zur Union berücksichtigt wird’).
There is no provision for change of mind or withdrawal of notice in the provisions.
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Withdrawal takes effect either on conclusion of negotiations for withdrawal or, failing that,
two years after notification to the European Council. At the cut-off date of two years the
Treaty will stop applying to the withdrawing state unless the European Council
(unanimously) and exiting state concerned agree to extend the period.

6.3.1 Decoupling EU laws
Upon leaving, the Treaties have no application, which opens the issue of what happens to
all the laws enacted in a member state under the Treaties. Recall that EU Directives
implemented into national law become ipso facto national law.
EU Regulations are directly applicable and, therefore, also part of the laws of a member
state. If these were repealed en bloc, it would leave a large hiatus in many areas.
A range of issues follow this: First, the size of the task. How will directly applicable EU
Regulations be dealt with? There are thousands. Should they be repealed at once? If not,
should they be incorporated into national law? Would this be by enabling legislation
separately for each, or through one enabling provision, in the way newly independent
states adopt previous laws imposed by their former rulers? What about acquired rights of
individuals, such as EU citizenship and EU fundamental rights? Can they merely be
withdrawn as rights dependent upon continuing EU membership, or do they have, once
acquired, endurance independently of member states (as the Court has suggested in Van
Gend en Loos v Nederlandse Administratie der Belastingen Case C-26/62 [1963]
ECR 1)?
Secondly, should this be done through primary legislation in the Westminster Parliament,
or through Westminster and the devolved assemblies in relation to legislation relevant to
their competences?
This is unknown, as not EU law territory, which is why we are leaving you with these
questions now.
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In Section 3 development from the EEC to the EU was noted. It was a slow process. Each
new Treaty saw new competences added and increased rights of individuals. The
challenge has been how to guarantee these rights. Doing this was left to the CJEU. Its
judgments have consistently held that the Treaties have established a new legal order
with its own institutions and enforcement mechanisms in which the ‘member states have
limited their sovereign rights in ever wider fields and the subjects of which comprise not
only the member states but also their nationals’: Opinion of the Court of 14
December 1991 [1991] ECR 6102. The CJEU’s teleological, or purposive, interpretation
of the Treaties has been an essential element in creating a constitutional legal base.
With respect to competences and institutional powers, this approach by the CJEU
ensures that competences the EU acts upon have a proper legal base and that treaty
rights take precedence over conflicting domestic laws. The supremacy of EU law over
domestic law is touched on in Section 10.
Though the EU does not have a government (in the Westminster sense), it possesses
clear governance structures and legislative procedures. These are based on institutional
interaction in the use of clearly defined powers. The CJEU has regularly acted as a brake
on the extension of those powers and as an arbiter of the relationship between EU
institutions and between the institutions and member states.
In order to grasp the court’s jurisprudence that follows, you will need some appreciation of
EU governance structures.

How the EU works
Watch the following three videos on how the EU works and how key post-holders perceive
those areas of governance.
Video content is not available in this format.
How does the EU work?

Video content is not available in this format.
The role of the president of the European Council (Note that there are now 28 member
states, not 27.)

Video content is not available in this format.
The EU institutions explained by their presidents
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To put it simple, EU law is divided into primary and secondary sources. The primary
sources are the Treaties and the acquis communautaire (general principles of law
common to member states as interpreted by the CJEU) and EU legislation. Obviously, the
member states negotiate and execute changes to the Treaties.

Figure 10 EU law

Activity 10 The legislative processes
You should allow yourself 25 minutes to do this activity.

There are two types of legislative process – the ordinary and special legislative
processes. As its name suggests, the ordinary legislative process is most frequently
used for secondary legislation.
Read ‘How EU Decisions are made’ and then answer the following questions.
1.

Which institution appears to have the most significant legislative power?
Provide your answer...

Comment
The Council has the most significant legislative power.
2.

Which institution has the firmest democratic base?
Provide your answer...
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Comment
It is the European Parliament. Democratically problematic is the dual role of the
Commission. The Treaty puts the Commission on a par with the common constitutional
position of both the executive and civil service in parliamentary democracies.
3.

How significant is it that the Commission is involved in both the initiation and
enforcement of legislation?
Provide your answer...

Comment
The power of initiative set the direction of legislation and its effectiveness is
determined by enforcement. The Commission for some legislation has the power to
fine non-compliant person and states.
4.

How effective is the Parliament’s supervisory role?
Provide your answer...

Comment
It can supervise the appointment and dismissal of Commission and is nearly always
able to propose amendments to proposed legislation.
5.

Do member states have a power of veto in the Council of the European Union?
Provide your answer...

Comment
Only in limited circumstances. Most voting is ruled by a mechanism that is intended to
give each member state a proportion of votes relative to its population. It is called
qualified majority voting.

8.1 Sources of law
You may already have some knowledge of the sources of law. As background to what
follows on the role of the CJEU you need to recall those sources. For a lawyer whose
traditions are rooted in the common law, reading these primary sources requires a
different approach from that used when reading the legislation of the Westminster
Parliament and devolved assemblies.
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Activity 11 Sources of EU law
You should allow yourself 15 minutes to do this activity.

Using your knowledge of the sources of EU law, match the correct explanation to each
source below.
Directly applicable and directly effective
Consist of fundamental principles of law common to all member states and aquis
communautaire
Binding in their entirety, directly applicable and directly effective
Binding as to the result to be achieved – and must be implemented by member
states
Binding on the parties to whom they are addressed
Match each of the items above to an item below.
Treaty
General principles of EU law
Regulations
Directives
Decisions

When it comes to jurisdictional scope, Regulations and Treaty Articles share common
features. Upon coming into force, they both automatically become part of the national law
of each member state. By contrast, Directives require implementation by the national
legislature in order to become law. It is only when the national legislature fails to carry out
the Directive that, in certain circumstances, it becomes part of national law.
You should note that, under Article 290 TFEU, the Commission has delegated power to
make Regulations and Decisions. The Regulations made by the Commission are more
akin to what is, in the UK, secondary legislation such as statutory instruments.
Commission Decisions are akin to the judgments of domestic tribunals.

39 of 54

Thursday 12 September 2019

9 Role of the CJEU

9 Role of the CJEU

Figure 11 CJEU
The role of the CJEU has been vital in ensuring compliance with the Treaties and EU
primary and secondary legislation. EU primary legislation expands upon framework
principles in the Treaties. The CJEU has been accused of judicial activism. When
studying the CJEU’s judgments, bear these questions in mind:
●

Has the CJEU interpreted EU rights more broadly than those laid down in the
Treaties?

●

If so, has the court acted as a quasi-constitutional court, which has invented new
rights, or has it just extended existing ones?

First watch this video, which explains the organisation role of the CJEU.
Video content is not available in this format.
The organisation role of the CJEU

The CJEU has developed through its Decisions a number of general principles. These are
considered as defining features of EU law. Some have now gained a statutory base; for
instance, non-discrimination, found in Article 18 TEU, and proportionality and subsidiarity,
found in Article 5 TEU, are contained in the Treaties. Other features, which are evidence
of the court’s flexibility that allows it to adopt a declaratory common law approach, derive
from the principles of law residing in the jurisprudence of member states, such as legal
certainty, legitimate expectations and non-retroactivity of laws.
In assuming this mantle, the CJEU sees its role as necessary to cover gaps in the written
text. Sometimes it has used general principles to justify extending the ambit of EU law. It
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did this in Kückdeveci v Swedex GmbH & Co KG (Case C-555/07) [2010] I ECR 00365, in
which the court ruled that national courts should disapply national legislation that
conflicted with general principles of non-discrimination in employment.
In J Nold Kohlen- und Baustoffgrosshandlung v Commission of the European
Communities (4/73) [1975] ECR 985, the CJEU stated that there were two main sources
of ‘inspiration’ for fundamental rights: the common constitutional traditions of member
states, and international Treaties for protecting human rights in which member states had
participated. Since the Treaty of Lisbon, the CFR is now also an important source of rights
and has legal effect.
To protect and apply these principles, the CJEU used Articles 263 and 267 TFEU as
procedures through which it can examine both the EU institutional acts and interpretation
of the Treaties and EU legislation in the national courts of member states to ensure they
rule in a way compatible with EU law.
A debate has arisen about the extent to which the court has operated as a constitutional
court in its own right and its capacity under Article 19 TEU to interpret the law in a way that
furthers integrationists’ goals. Article 19 TEU requires the court to ensure fulfilment of
Treaty objectives. Accordingly, it takes a broad interpretation of this provision. Most
importantly, the court has sought to guarantee the supremacy of EU law in member states
even though there is no written Treaty provision to that effect. Additionally, the emphasis
upon integration by the court has been to maximise individual rights through the principles
of direct effect, indirect effect, incidental effect and state liability.

The issue of legal base
Section 5 showed that competence arises from the Treaties. These provide the legal
foundation or legal base for all EU action. The choice of legal base used is crucial, as it will
determine which legislative procedure must be used. In turn, this defines the extent of
involvement of each institution and the legality of any Decision made by an EU institution.
On occasion, this has proved controversial. In Commission v Council (Titanium Dioxide)
(Case C-300/89) [1991] ECR I-2867, the CJEU held that the choice of legal base rests on
objective factors that are amenable to judicial review. It used a teleological (purposive)
approach. In this case, the court was mindful of the need to guarantee the EU
Parliament’s rights under the Treaty to participate in the legislative process. Thus through
the rule of law the court enhanced the Parliament’s democratic legitimacy.
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10 Supremacy of EU law
The Treaties do not expressly provide for the notion that EU law has supremacy over all
conflicting domestic law in member states. This genesis of this notion derives from the
jurisprudence of the CJEU.

Activity 12 What does supremacy mean?
You should allow yourself 40 minutes to do this activity.

The purpose of this activity is to introduce you to the concept of supremacy of EU law
using primary sources (seminal case law) rather than academic explanation. When
undertaking this activity you should recall your knowledge of parliamentary
sovereignty, the rule of law and judicial review .
First, listen to this audio, which contains an explanation of supremacy and sovereignty
by Sir Francis Jacob, former Advocate General.
Audio content is not available in this format.
Sir Francis Jacob on supremacy and sovereignty

Find the following three cases. You can use the Curia case search for this. Law
students work a lot with case-law and studies of EU law are no exception. The Curia
website is a direct source of EU case law. For each case read the case facts and
issues before the court and then complete the empty columns of the grid below. Note
down the brief facts of the case and answer two questions: What was the conflict
between in each case? Which law do you think had supremacy and why?
1.

Van Gend en Loos v Nederlandse Administratie der Belastingen Case 26/62
[1963] ECR 1

2.

Costa v ENEL (Case C-6/64) [1964] ECR 585

3.

Internationale Handelsgesellschaft mbH v Einfuhr- und Vorratsstelle für Getreide
und Futtermittel (Case C-11/70) [1970] ECR 01175

4.

R v Secretary of State for Transport ex parte Factortame Ltd and others (Case C213/89) [1990] ECR I-02433

Case name

Brief facts

What was the conflict
between in each case?

Which law do you think
had supremacy
and why?

1. Van Gend en Loos
v Nederlandse
Administratie der
Belastingen (Case
C-26/62) [1963]
ECR 1

Provide your answer...

Provide your answer...

Provide your answer...

2. Costa v ENEL
(Case C-6/64) [1964]
ECR 585

Provide your answer...

Provide your answer...

Provide your answer...
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3. Internationale
Handelsgesellschaft
mbH v Einfuhr- und
Vorratsstelle für
Getreide und
Futtermittel (Case C11/70) [1970] ECR
01175

Provide your answer...

Provide your answer...

Provide your answer...

4. R v Secretary of
State for Transport
ex parte Factortame
Ltd and others (Case
C-213/89) [1990]
ECR I-02433

Provide your answer...

Provide your answer...

Provide your answer...

Comment

Case name

Brief facts

What was
the conflict
between in
each case?

Which law do
you think had
supremacy
and why?

1. Van Gend en Loos
v Nederlandse
Administratie der
Belastingen (Case
C-26/62) [1963]
ECR 1

A Dutch
company
imported
goods from
Germany into
the
Netherlands.
Under a preexisting Dutch
law, the Dutch
Customs
Authorities
(DCA)
imposed an
import duty,
which the
company had
to pay. Such
import duties
were
prohibited by
the Treaty of
Rome (now
Article 30
TFEU). The
company
claimed a
repayment of
the duty from
the DCA.

EU law and
an earlier
national law.

EU law (the EU
Treaty
provision).

(A Dutch law
requiring imposition of
an import
duty and a
provision of
the Treaty of
Rome (now
Article 30
TFEU) outlawing them
– with the
Dutch law
coming into
force before
the EU
Treaty.)

The ECJ held
that the EU
had created a
new legal order
in international
law, for whose
benefit the
member states
limited their
sovereign
rights, albeit in
limited fields.

2. Costa v ENEL
(Case C- 6/64)
[1964] ECR 585

Mr Costa was
sued for nonpayment of an
electricity bill,
which he had
refused to pay

EU law and
a later
national
law.

EU law (the EU
Treaty
provision).
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because he
owned shares
in an
electricity
company that
was
nationalised
by the Italian
state. The
question
arose whether
the Italian
Constitutional
Court’s
judgment that
an Italian law
passed after
the EU
Treatyof
Rome came
into force took
precedence
was correct.

provision of
an EU
Treaty with
the Italian
law coming
into force
after the EU
Treaty of
Rome.)

passed after
the Treaty
came into force
was irrelevant
because in
signing up to
the Treaty
there had been
a transfer of
power from the
member states
to the EU and
a member
state could not
then pass a
law that subsequently
breached the
agreement
made between
member states
under that
Treaty.

3. Internationale
Handelsgesellschaft
mbH v Einfuhr- und
Vorratsstelle für
Getreide und
Futtermittel (Case C11/70) [1970] ECR
01175

A German
company
challenged a
system
established
under EU
Regulations
whereby
deposits had
to be paid
before import
and export
licences for
cereals were
granted as
being against
the German
Constitution.
A German
Civil Court
held that in
such a case
national law
would take
precedence
over EU law.

EU law and
a member
state’s
constitution.

EU law (the EU
Regulations).

4. R v Secretary of
State for Transport
ex parte Factortame
Ltd and others (Case
C-213/89) [1990]
ECR I-02433

The UK
Government
passed an Act
of Parliament,
the Merchant
Shipping Act
1988, to
prevent
Spanish
fishermen
setting up

The issue
was over,
where a UK
Act of
Parliament
was contrary
to EU
legislation,
which took
priority.
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(EU Regulations establishing an
export licence procedure and
provisions in
the German
Constitution
protecting
freedom of
action and
economic
liberty.)

The ECJ held
that EU law always took precedence over
conflicting provisions of
member
states’ constitutions; otherwise, it would
have an adverse effect on
the uniformity
and efficacy of
EU law and
would bring
into question
the legal basis
of the EU.

EU law was
held supreme.
National courts
must suspend
the operation
of national legislation that
may be incompatible with directly effective
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British
companies to
use the British
fishing quota.
The Spanish
fishermen
sought judicial
review of the
Act and an
injunction to
suspend the
Act until the
case was
concluded on
the basis that
this national
law breached
EU law. The
suspension of
an Act of
Parliament
was not
allowed under
English law.

The ECJ
held that
even though
the case had
not yet been
determined
and no judgment given
and even
though the
Act could
not be suspended under English
law, the supremacy of
EU law was
such that the
English
court had to
suspend the
Act as it was
potentially in
breach of
EU law.

EU law pending a final determination of
its compatibility.

The conclusion you should have drawn from this activity is that in a conflict between
EU law and national law, whenever that national law was passed and whether it be
constitutional law or otherwise, EU law will take precedence. As highlighted by
Internationale Handelsgesellschaft, the CJEU developed this principle to ensure that
EU law is applied evenly across the different member states. If one or more of the
member states was able to choose when to apply EU law, or which EU laws to apply,
then that would prevent the achievement of the aims of the EU – such as the internal
market – which requires uniformity of rules across the EU.
It took a number of years for the English courts to accept the full consequences of the
supremacy of EU law over English law but now the principle is firmly established.
Van Gen den Loos was a seminal case in relation to the CJEU’s perception of its
constitutional role. That stance enabled the court to propound the principle that the EU
was a new legal order. It noted the acquis communautaire and that EU Treaties were
directly applicable in all member states, whether or not they were monist or dualist,
provided the provision met certain conditions: namely, they were clear, precise and
unconditional. In later cases the CJEU enlarged the scope of the concepts by
extending them into secondary legislation.
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10.1 Issues on supremacy of EU law

Figure 12 Work in progress
The principle of supremacy of EU law has raised some interesting questions for national
courts.
Factortame (No 2) demonstrates just how important the principle of supremacy of EU law
is in practice, in that it resulted in the English courts providing a remedy that did not
previously exist under English and Welsh law. Suspending an Act of Parliament by
injunction had never been done before, not least because of the doctrine of parliamentary
sovereignty. The ECJ held that it was necessary to safeguard directly effective EU law
and ensure that it was applied uniformly across the EU.
In preparation for academic discussion, the next activity looks at a seminal decision of the
court, which set the benchmark for how national courts should approach the issue.

Activity 13 Supremacy and the national courts
You should allow yourself 15 minutes to do this activity.

Read
Amministrazione della Finanze dello Stato v Simmenthal SpA (Case C-106/1977)
[1978] ECR 629.
This was a reference from a case in which a lower court in Italy decided that a national
law conflicted with EU law.
Read the facts (paragraph 2 to first issue) but not the Decision. Decide whether you
think the statement that follows is true or false and make a note of the reasons for your
conclusion.
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The ECJ held that the lower court had to wait until the Italian Constitutional Court
(the highest court in Italy) had declared the national law incompatible with EU law.
The lower court could not refuse to apply the national law on its own.

●

¡

True

¡

False
Provide your answer...

Comment
The ECJ held that it was not necessary for a lower court to await the setting aside of
the contradictory law by legislative or other means, so the correct answer is false. To
do otherwise would undermine the effectiveness of EU law.

Activity 14 The role of the court
You should allow yourself 30 minutes to do this activity.

Read ‘(H) Role of the court’ (Craig and de Búrca, 2015, pp. 62–6). As a focus to your
reading, consider the following questions (there is no comment for this activity - the
questions are intended as points to look for in this reading):
●

Does the court have regard to precedent from its previous cases, or does it see
itself as a constitutional court reacting to changing conditions within the EU?

●

How far has the court chosen to clarify or obscure its approach to its own previous
Decisions?

●

To what extent has the CJEU guaranteed a legal base to EU action?

10.2 Other underpinning principles – CFR
The Charter of Fundamental Rights (CFR) is the EU’s own human rights charter and is
therefore different from the (non-EU) ECHR. Article 6 TEU recognises the CFR as a legal
document. It is referred to in Declaration 1 of TEU, which states that it has binding effect.
The UK added a clarificatory protocol to the CFR but is still a signatory.
One issue that has arisen is the question of the relationship between the CJEU and
European Court of Human Rights (ECtHR). Despite the lack of a concluded accession,
CJEU has consistently looked to the ECHR for guidance to ensure that its judgments are
compatible with the basic standards of human rights. For example, in Bosphorus Hava
Yollari Turizm ve Ticaret AS v Minister for Transport, Energy and Communications, Ireland
and the Attorney General (Case C-84/95) [1996] ECR I-3953 the applicant challenged an
EU Regulation and its compatibility with the ECHR and whether there is access to an
effective remedy under EU law.
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Activity 15 Commentators’ concerns about the court’s approach
You should allow yourself 30 minutes to do this activity.

Read
Chapter 11, Section 6, ‘(A) Introduction’ and ‘(B) Content’ (Craig and de Búrca, 2015,
pp. 394–7) and answer the following questions:
How do Craig and de Búrca explain the omission of fundamental rights provisions from
the Treaties?
Provide your answer...

Comment
The authors noted that the court cited the special significance of the ECHR as being
the key source for general principles of EU law which meant that rights in it were a floor
from which EU rights could go further. Implicit in this was that the rights were
adequately imbedded without the need for further Treaty provision.
What are the three main concerns about the court’s approach raised by
commentators, according to Craig and de Búrca?
Provide your answer...

Comment
●

EU fundamental rights should be indexed to international human rights standards
in order to avoid member states having to choose between the two.

●

The CJEU’s emphasis on the EU’s constitutional autonomy disconnects it from
the wider international human rights system.

●

The use of such devices as disconnect clauses might lead to a lowering of EU
fundamental rights standards below the floor set by international human rights
laws.

A preoccupation, which seems to be holding up accession, is the jurisdictional relationship
between the two courts after accession. If you are interested in jurisdictional issues and
forum conveniens, a recent opinion of the CJEU to reject the Commission’s proposed
agreement on accession is worthwhile reading. The underlying issue is judicial economy.
In Opinion 2/13 of the Court (Full Court) 18 December 2014 – the CJEU rejected the
Commission’s proposed agreement on accession to ECHR as being incompatible with
Article 6 TEU and with Protocol (No.8) relating to Article 6(2) TFEU on the accession of
the EU to the ECHR. The overriding theme of the CJEU’s objection was the overriding
need to preserve the autonomy of the EU’s own legal order and its own exclusive
jurisdiction. Some might say, its own sovereignty.
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11 Enforcing EU law – direct actions
Having a system of rules in place is one matter. Ensuring those rules are enforced is an
entirely separate issue. The primary responsibility for bringing actions for enforcement of
EU law lies with the Commission under Article 258 TFEU. This empowers the
Commission to bring infringement proceedings against a member state allegedly
breaching its obligations under EU law. As part of the procedure states are giving the
opportunity to submit observations before the Commission then delivers an opinion. A
member state that fails to comply with the resulting judgment is fined and the fine is on a
daily basis. A good example case to look at is Commission of the European Communities
v Greece (Case C-387/97) [2000] ECR I-05047.

Figure 13 Upholding law
It is not just the commission, member states also have the right to bring actions against
each other under Article 259 TFEU, but this is rare.
Also, the vast majority of actions in which individuals (that is, natural persons and legal
persons) rely on rights derived from EU law are commenced in the national court.
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11.1 Judicial review: actions for annulment and
actions for failure to act
In addition to those cases before the national court, individuals can also bring a series of
actions directly before the CJEU, either in the Court of Justice or General Court.
The most important are:
●

Actions to annul the acts of EU institutions carried out in error in some way. These
are made under Article 263 TFEU.

●

Actions reviewing the lawfulness of failure to act by an EU institution, under Article
265 TFEU. Such an action may be brought only after the institution concerned has
been called on to act.

●

If one of the previous two actions is successful, a follow-up action for damages by
individuals whose interests were harmed because of the action or inaction of the EU,
under Articles 268 and 340 TFEU.

Under Article 263 TFEU, there are four requirements for actions of annulment:
1.

The institution must be reviewable.

2.

The act must be reviewable.

3.

The challenge must be made within the specified time limit.

4.

The individual must have locus standi – this relates to the recognition of a legal
interest in a matter. It is that interest which results in the right to mount a legal
challenge against the act.

The first three requirements are set out in Article 263 TFEU and are unproblematic.
Reviewable acts are those of the Council, Commission and European Central Bank, other
than recommendations and opinions, and of the European Parliament and European
Council intended to produce legal effects against third parties. Any claim for review must
be commenced within two months of the date of the publication of the measure or
notification of the act.
The question of who may apply, so the matter of locus standi has been problematic.
Applicants are categorised as privileged, semi-privileged and non-privileged. Privileged
applicants have automatic standing, they do not need to prove their locus standi. They are
set out in Article 263 TFEU as member states, the European Parliament, the Council and
the Commission. Other institutions, such as the Court of Auditors, European Central Bank
and Committee of the Regions have semi-privileged standing where their prerogatives are
not protected.
Non-privileged applicants are individuals. They only have standing in limited circumstances. They must establish that they have had a Decision addressed to them or that the
Decision was of direct and individual concern to them.
Under Article 265 TFEU, failure to act, individuals have a more clearly defined locus than
under Article 263 TFEU because there is no equivalent within the article itself of direct and
individual concern. All the individual has to establish is that the measure (rule or decision)
could potentially be addressed to them. However, in a series of cases the CJEU has
tempered the scope of standing by introducing requirements analogous to the direct and
individual concern requirement under Article 265 TFEU.
The only limit to an individual’s standing under Article 268 TFEU is that the individual
applicant must be affected and damaged in some tangible and provable way.
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You may question the importance of standing for individuals at the CJEU level. It is of
practical importance because it costs a lot less, in terms of court costs, to make an
application for review in the CJEU than it does in many national courts (including the UK)
and because the grounds of review are broader in the CJEU than in some national courts.

Activity 16 Rights of standing of persons, institutions and member states
before CJEU
You should allow yourself 15 minutes to do this activity.

Use the link read sections I and II and the last paragraph on page 107 of the judgment
in Plaumann and Co v Commission of the European Economic Community (Case C25/62) [1963] ECR 00095.
Summarise below how the court deals with the issue of locus standi in the case at
hand.

●

Provide your answer...

Comment

A back-door way, and an alternative route to direct action, in which an individual may
challenge the validity of acts of EU institutions, is by way of a preliminary reference from a
national court under Article 267 TFEU.
Most CJEU cases that you may have come across will have come to the court as
preliminary reference. A difficulty in this avenue to the CJEU is that, in the first place, there
needs to be a vehicle in which to do so. What this means is that the individuals claim
before the national court has to have an element of national law (which could concern EU
rights and obligations) in order to be able to raise the matter before the national courts.
The issue cannot only relate to EU law. As the procedural grounds for judicial review in
England and Wales are broader than in some other EU member states, some individuals
in commerce in other member states have conducted a type of forum shopping and
brought claims before the courts in England and Wales. However, they must have some
jurisdictional connection to England and Wales in order to establish claims.
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Conclusion
As an introduction to studies of European Union law, this free course, Introduction to
European Union Law, focused on EU legal processes and law in general without delving
far into the individual relationship between the EU and any particular member state. It
began by exploring what the EU is and what it is not. Then, it considered both expressed
and unexpressed reasons for joining the EU. The later sections gave a brief overview of
the sources of EU law, scope of its competences, procedures for acceding and
withdrawing, and in which courts individuals have rights to claim.
This OpenLearn course is an adapted extract from the Open University course
W330 European Union Law.
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